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Vorb. zu Art. 58 — 59 CartA

[. GENERAL INFORMATION ON CHAPTER 6

Cross-border economic traffic is protected by international cooperation - and
thus the conclusion of international agreements. In this context, the imple-
mentation of international agreements must be monitored and any incompati-
bilities with a restriction of competition must be eliminated. Chapter 6 of the
Cartel Act aims precisely at this and provides for concrete measures to elimi-
nate an incompatible restriction of competition in the event that such a re-
striction is identified during the execution of an international agreement.
More precisely, it has a diplomatic purpose, or rather, it aims to promote in-
ternational cooperation and ensure the domestic implementation of competi-
tion norms in international agreements that are not directly applicable, there-
by avoiding trade policy conflicts.

A. Scope of application and delimitation

Art. 58 and 59 of the Act come into play when companies engage in unlawful
practices that restrict competition in Switzerland but have effects only or for
the most part abroad - in other words, restrictions of competition that have an
effect abroad. However, Chapter 6 does not apply to situations in which un-
lawful restrictions of competition take place abroad and have an effect on
Switzerland; in such cases, Art. 2 para. 2 of the Act is to be applied. For the
purposes of delimitation, the principle of impact (Art. 2 para. 2 CO) is briefly
presented below, before the scope of application of international agreements
and in particular free trade agreements is discussed.

1. Demarcation from the impact principle

a. Definition

In Swiss law, Art. 2 para. 2 CO defines the local scope of application by means
of the so-called effects doctrine. It entitles the national competition authority
to apply its jurisdiction to any facts that have an effect on its territory, even if
the anti-competitive practice does not take place on its own territory. Ac-
cordingly, Swiss antitrust law is applied extraterritorially when a restriction of
competition has domestic effects. In approach, this can lead to an encroach-
ment of sovereignty in the foreign state, which in turn can degenerate into
diplomatic conflicts between the states concerned or even into a trade war. In

Anne Mirjam Schneuwly / Giulia Sonderegger 7



Vorb. zu Art. 58 — 59 CartA

order to avoid conflicts in the case of extraterritorial application of national
competition law, states can draw up bilateral or multilateral agreements under
international law on the application of national competition norms.

The question thus arises to what extent a state's national competition law can
exert control over cross-border business activities. This is because transna-
tional companies operate in a tension of national dependencies and it is diffi-
cult for a national authority to control activities that go beyond the borders of
that state. Moreover, the extraterritorial application of national antitrust law
can - depending on the state - be very different. In such transnational situa-
tions, economically and politically weaker states can hardly demand the en-
forcement of their own legal system (extraterritorial application) against more
important or stronger states.

b. The problem of limited administrative cooperation

The problem with the extraterritorial application of national competition law
is the limited cooperation of the authorities or the geographically limited pos-
sibility of investigation by the competition authorities. This is due, among oth-
er things, to the fact that the exchange of confidential information between
competition authorities is generally not permitted. According to the principle
of sovereignty, the investigation of a competition violation is the responsibility
of the national competition authority of the state in which the competition
restriction was initiated. If the initiating state wishes to seek investigations
abroad, it can only do so by way of mutual legal assistance. If the competition
authority involved only cooperates insufficiently or refuses mutual assistance,
the initiating state must discontinue the proceedings due to a lack of sufficient
information about the entrepreneurial conduct or due to a lack of proof of the
restrictive effects of the conduct on competition. For this reason, it is all the
more important that international cooperation mechanisms are in place to
guarantee the exchange of factual and procedural information.

c. Relationship of the Impact Principle to Chapter 6

Chapter 6 does not refer to the application and enforcement of national com-
petition rules to restrictions of competition with foreign effect in terms of the
impact principle. As a rule, the impact state will sanction the competition re-
striction or the foreign competition authority will apply its national competi-
tion law directly and extraterritorially against companies domiciled in
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Vorb. zu Art. 58 — 59 CartA

Switzerland without resorting to the consultation mechanisms provided for in
international agreements. This raises the question of the usefulness of Art.
58-59 CPC, which will be analysed in the following section.

2. Violation of competition rules in international agreements

In addition to restrictive conduct in Switzerland with effects abroad, it must
be examined whether there is a violation of indirectly applicable competition
norms.

a. Competition norms in international agreements

Art. 58 and 59 of the Swiss Competition Act do not constitute substantive
competition law, but merely support the enforcement of substantive competi-
tion rules in international agreements or free trade agreements that aim to re-
duce barriers to trade. Prominent examples are the EFTA Convention,
Switzerland's free trade agreements with the European Economic Community
(FTA) and the WTO trade agreements. These agreements often include rules
against private restraints of competition, which have only a limited scope.
This is due to the fact that these rules have no direct effect under substantive
law and also do not allow for genuine international cooperation under proce-
dural law, as they do not permit the exchange of confidential information be-
tween competition authorities. However, it is recognised that state treaties
which do not contain competition rules in the sense of the Cartel Act, but in-
stead list anti-dumping rules or general protective provisions on non-discrim-
inatory competition, also fall under Chapter 6.

b. General exclusion of directly applicable competition law

Chapter 6 allows the Swiss authorities to investigate and take measures
against restrictions of competition that originate in Switzerland and violate
the competition rules contained in international agreements. It primarily tar-
gets non-self-executing norms, i.e. those that cannot be directly enforced in
court. The scope of application thus includes parts of international agree-
ments that require a special mechanism to be enforced. In addition, Art. 58-59
of the CPC also do not apply if joint bodies are provided for in the (free trade)
agreement, which both apply the substantive competition rules and regulate
the enforcement of these rules under national law. This is because, as Ducrey
clearly puts it, no statutory implementing provisions are necessary for directly
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Vorb. zu Art. 58 — 59 CartA

applicable international competition law, since it is already applied by the do-
mestic authorities.

M.a.W. the WEKO is competent to respond to self-executing rules. If anti-
competitive behaviour is found in Switzerland with effects abroad, which is
not based on self-executing competition rules, the WEKO's hands are tied and
according to Art. 58-59 of the Competition Act, the Federal Department of
Economic Affairs, Education and Research (EAER) must intervene.

B. Diplomatic objective

Competition law is an integral part of a state's economic policy and aims to
protect the competitive mechanism from the endogenous dangers of eco-
nomic freedom. First and foremost, freedom must not be used to eliminate
competition in markets. In bilateral and international agreements, the con-
tracting states undertake to comply with substantive antitrust provisions and
to enforce them domestically. Art. 58 and 59 are intended to ensure that
Switzerland, as a contracting party to such agreements, complies with its obli-
gations; for as a consequence of any failure to act, it is threatened with retalia-
tory measures.

In assessing the purpose of Chapter 6, it must be borne in mind that the legis-
lature originally designed the special procedure for the execution of interna-
tional agreements to improve the enforcement of the then relevant interna-
tional agreements in the former CP-62. For this reason, it introduced the pro-
visions Art. 42 and 43 into the KG-85. With the agreement of the Department
of Foreign Affairs (FDFA), the EAER was to be given negotiating leeway in or-
der to be able to intervene diplomatically if an amicable settlement with the
State Party was not reached in a timely manner and Switzerland was threat-
ened with retaliatory measures. The provisions were further adapted in the
1995 revision and specified in Art. 58-59 of the CPC.

In summary, Art. 58-59 CPC come into play when Switzerland wants to pur-
sue a diplomatic objective on its own initiative and promote international co-
operation. But if the primary objective is for the EAER to intervene diplomati-
cally, the question arises why it should be reserved only for the non-self-exe-
cuting provisions. For example, if the Competition Commission would not in-
tervene in the case of a restrictive practice with foreign effects, non-compli-
ance with competition rules in international agreements may lead to interna-
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Vorb. zu Art. 58 — 59 CartA

tional disgruntlement or even retaliatory measures by other states, which may
require the intervention of the EAER. Furthermore, the application of Art.
58-59 CPC should not depend on the randomness of whether the Federal
Supreme Court declares a rule directly applicable or not. Indeed, this criteri-
on of application seems to be left to arbitrariness.

C. Practical relevance due to limited scope of application

Critically, e.g. Mamane and Amberg note that the scope of application of
Chapter 6 is limited to cases "(i) where the de facto effects of conduct occur
only abroad, as well as cases where the conduct caused in Switzerland, which
has effects at home and abroad, either (ii) does not qualify as restrictive of
competition under Swiss antitrust law, or (iii) qualifies as restrictive of compe-
tition but cannot be stopped.”

As already mentioned, Art. 58 and 59 of the CPC (Art. 42-43 CPC-85) were
originally enacted for the purpose of being able to address domestic conduct
with foreign effect that violates competition provisions of international agree-
ments and in particular free trade agreements by means of domestic competi-
tion law. However, this purpose has lost much of its relevance due to the in-
creasing extraterritorial application of other national cartel laws and the ex-
tensive harmonisation of Swiss cartel law with European provisions, as well as
the increased convergence of the cartel law practices of the most important
trading nations.

The fact that the norms are hardly used can probably also be explained by the
fact that "the parties to a state treaty resolve any problems informally among
themselves instead of initiating a generally cumbersome procedure". It can
therefore be assumed that Art. 58 and 59 CPC will hardly gain in practical rel-
evance in the future, unless the scope of application would be extended to
self-executing norms or Switzerland would conclude new treaties.

With only two cases of application, the subordinate importance of Art. 58-59
CPC is also reflected in the case practice. The former Art. 42 and 43 CPC-85
were applied for the first time in 1990 when an Italian sanitary ware producer
complained about the behaviour of Swiss competitors and based his com-
plaint on the obstruction of the free movement of goods. The European Com-
mission then followed the procedure provided for in the FTA and remedied
the anti-competitive behaviour by means of an amicable settlement pursuant
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Vorb. zu Art. 58 — 59 CartA

to Art. 42-43 CPC-85. In 1995, another case arose: the Competition Commis-
sion received complaints regarding a potential ban on the export of Volkswa-
gen Group cars to Switzerland, which was not compatible with the FTA. Un-
like the first case, the primary issue here was the application of the competi-
tion law norms of the FTA and not Articles 58-59 of the PCA. The import re-
strictions were eventually eliminated by an amicable settlement between the
Competition Commission and the Swiss car importers.

II. INSTRUMENTS OF FORMAL COOPERATION

After the scope of application of Chapter 6 has been defined, the individual
international agreements with non-self-executing competition rules must be
discussed. Art. 58 and 59 of the CPC primarily complement the instruments of
formal and informal cooperation. Bilateral agreements between the EU and
Switzerland as well as other free trade agreements that contain both substan-
tive and procedural competition rules are relevant here.

A. Cooperation agreements between Switzerland and the EU

For cross-border matters that take place in the European region, it is essential
that Switzerland cooperates with the EU. To this end, they have concluded a
cooperation agreement. For example, Regulation EC 1/2003 of 16 December
2002 on the implementation of the rules on competition laid down in Articles
81 and 82 of the Treaty regulates administrative cooperation within the EU, in
particular through Articles 12 and 15. However, this regulation does not apply
to the Switzerland-EU relationship; rather, the L 347/3 Agreement of 3 De-
cember 2014 between the European Union and the Swiss Confederation on
cooperation in the application of their competition laws governs the exchange
of information between Switzerland and the EU.

B. EFTA Convention

The competition rules in the EFTA Convention are found in Chapter VI. They
address the tension between trade and competition policy and define anti-
competitive behaviour for this purpose. Specifically, Member States must en-
sure that undertakings refrain from practices which have the effect of protect-
ing domestic production and which would be incompatible with the EFTA
Convention (Art. 18(1)(a) EFTA Convention). In addition, discrimination (in
trade on grounds of nationality) by undertakings which frustrates the benefits
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expected from the EFTA Convention is to be prohibited (Art. 18(1)(b) EFTA
Convention).

If a member state considers its benefits from the Agreement to be at risk, it
can initiate a dispute settlement procedure (Art. 46-48 EFTA Convention).
The first step is to seek a consensual interpretation and application of the
Agreement (Art. 47 para. 1 EFTA Convention). As a second step, the consulta-
tion procedure (Art. 47 para. 2 in conjunction with Art. 43 para. 2 EFTA Con-
vention) is intended to provide a remedy if the informal route fails. If the con-
sultation procedure does not lead to a solution either, the member state can
initiate arbitration proceedings after 45 days (Art. 48 para. 1 EFTA Conven-
tion).

C. Free Trade Agreement between Switzerland and the
European Economic Community (FTA)

The Free Trade Agreement of Switzerland with the European Economic
Community (FTA) aims to guarantee the free circulation of goods under fair
conditions of competition within the EU and Switzerland and contains an-
titrust provisions in Art. 23 FTA to protect competition in the movement of
goods. Thus, private agreements or concerted practices between companies
that have the purpose or effect of preventing, restricting or distorting compe-
tition with regard to production and the movement of goods are incompatible
with the objectives of the agreement (Art. 23 para. 1 no. i FTA). Also incom-
patible with the objectives of the Agreement is the abuse by one or more un-
dertakings of a dominant position over all or a substantial part of the territory
of the Parties (Art. 23 para. 1 item ii FTA); in other words, abuse of dominant
position. Even though these two provisions are close to Art. 101 and Art. 102
TFEU, they differ from European law firstly because of their legal nature and
function. Secondly, it should also be specified that the abusive practices men-
tioned only apply in the area of trade in goods and not to the services or infra-
structure sector. Thirdly, any state aid that distorts or threatens to distort
competition by favouring certain undertakings or the production of certain
goods is prohibited (Art. 23 (1) (iii) FTA). Sturny also points out that when the
FTA was concluded in 1972, "it also covered facts that did not fall within the
scope of application of the then Swiss Act, in particular vertical agreements
between individual companies (individual contracts) and export bans.
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If a contracting party is of the opinion that the conduct of a company violates
Art. 23 para. 1 FTA and endangers the treaty objectives of the FTA, it can take
appropriate measures in accordance with the conditions and procedures laid
down in Art. 27 FTA (Art. 23 para. 2 FTA). Specifically, the contracting party
can initiate the dispute settlement mechanism provided for in the FTA by re-
ferring the matter to the Joint Committee (Art. 27 para. 2 FTA), which is com-
posed of representatives of Switzerland and the EU. The contracting parties
shall provide the Joint Committee with all relevant information and assistance
necessary to examine the case and, where appropriate, to remedy the practice
complained of (Art. 27 para. 3 let. a FTA).

If the Joint Committee determines that the conduct of a company is incom-
patible with the FTA, the initiating state - on whose territory the offending
practice takes place - must put a stop to it. If the initiating state does not act
within the time limit set by the Joint Committee or does not put an end to the
practice in question, or if no agreement is reached within three months of the
matter being referred to the Joint Committee, safeguard measures may be tak-
en, such as the withdrawal of tariff concessions, in order to remedy the seri-
ous difficulties arising from the practices in question (Art. 27 (3) (a) FTA).

D. Air transport agreement

The prohibition of agreements on competition (Art. 8 FTA) and the prohibi-
tion of abuse of a dominant position (Art. 9 FTA) are taken verbatim from Art.
101 and 102 TFEU. They are directly applicable and do not require Articles 58
and 59 TCA in order to be invoked in the event of a possible violation of the
aforementioned competition rules. The form of cooperation between the
Member States is defined in the procedural provisions (Art. 19 FCA). These
stipulate that all necessary information is to be transmitted to the contracting
parties and that the member states are to assist each other in the investigation
of possible infringements.

E. WTO Agreement

Finally, the compatibility of practices with WTO agreements must also be ex-
amined. The WTO was established in 1995 as the successor to the General
Agreement on Tariffs and Trade (GATT) concluded in 1948. It forms the insti-
tutional framework for various multilateral agreements and, in addition to the
rules on trade in goods contained in the GATT, also includes the General
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Agreement on Trade in Services (GATS) and Trade-Related Aspects of Intel-
lectual Property Rights (TRIPS). WTO rules are to be understood as indirect
competition rules in that they aim at taking trade policy measures against state
actions that restrict or distort foreign competition in the market for goods or
services.

1. GATT

The GATT agreement - which was established in 1948 as a precursor to the
WTO - served primarily as an instrument for trade liberalisation. In this con-
text, rules were enacted within the framework of the GATT, which primarily
served to reduce tariffs and other trade barriers and to secure international
trade relations and which have been further developed over the years. Today
it includes, among other things, the prohibition of import monopolies (Art. II
para. 4 GATT), equal treatment of domestic goods with regard to taxation and
other legal provisions (Art. III GATT) and quantitative import restrictions (Art.
XI GATT). The GATT and the GATS, discussed below, provide only limited
protection against discrimination under competition law.

2. GATS

The GATS also contains indirect competition rules against state actions that
may restrict foreign competition in the services market. M.a.w., the GATT
provides certain provisions that allow for the challengeability of private re-
straints of competition if they are covered by the state and impede foreign
competitors' access to the domestic market. For example, according to Art.
VIII GATS, for example, member states must ensure that domestic companies
comply with the most-favoured-nation principle (Art. I GATT) when provid-
ing services under exclusive rights and do not engage in anti-competitive be-
haviour outside the respective monopoly area. In addition, Art. IX (1) GATS
declares that service suppliers may engage in other business practices that
may restrict competition. By invoking Art. IX para. 2 GATS, a Member State
may then initiate consultations in this context in order to remedy anti-com-
petitive practices in the Party State.

3. TRIPS Agreement

The TRIPS Agreement aims to harmonise intellectual property rights. To this
end, the agreement obliges its contracting parties to respect industrial proper-
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ty rights and to respect monopoly rights, thereby creating incentives to create
and disseminate knowledge. The agreement is thus not primarily aimed at
clarifying the highly complex relationship between competition law and intel-
lectual property law. Nevertheless, the relevance of the Agreement to compe-
tition law is unmistakable.

Art. 8 TRIPS Agreement, for example, shows the importance of prohibiting
anti-competitive situations that may arise from the use of intellectual property
rights. For this reason, Art. 8.2 of the TRIPS Agreement provides that con-
tracting parties may take appropriate measures if such measures are necessary
to prevent the abuse of intellectual property rights by the right holder or the
resort to practices that unreasonably restrain trade or adversely affect the in-
ternational transfer of technology. However, the standard does not specifically
define restrictive conduct.

Also of relevance to competition law is Article 31 of the TRIPS Agreement.
which is dedicated to compulsory licensing, which according to its title can
lead to other use without the consent of the right holder. According to the ar-
ticle, the granting of compulsory licences is a way to deal with cases where
anti-competitive practices may occur in connection with the use of patents.

Finally, Art. 40 TRIPS addresses the issue of licensing of intellectual property
and recognises in para. 1 that restrictive licensing practices may affect trade
and hinder the transfer and dissemination of technology. For this reason, Arti-
cle 40.2.1 of the TRIPS Agreement empowers the Parties to take appropriate
countermeasures consistent with the other provisions of the Agreement.

III. INSTRUMENTS OF INFORMAL COOPERATION

In addition to the formal instruments, there are also more informal coopera-
tion mechanisms that can promote cooperation between different competi-
tion authorities and provide an opportunity for exchange. However, these in-
struments do not establish a requirement for Member States, but are only in-
tended to be supportive. They primarily serve to further develop competition
law and to discuss global as well as national challenges in plenary.

A. OECD

The OECD's primary purpose is to promote economic cooperation and de-
velopment. Among other things, it provides an important forum for the (fur-

16 Anne Mirjam Schneuwly / Giulia Sonderegger



Vorb. zu Art. 58 — 59 CartA

ther) development and effective enforcement of national competition law and
plays a central role in the debate on the internationalisation and harmonisa-
tion of competition law. For example, in 2001 it founded the Global Forum on
Competition to bring together the world's antitrust authorities. In addition,
the Competition Committee of the OECD regularly issues non-binding rec-
ommendations and repeatedly deals with highly topical issues that pose new
challenges to competition law (such as digitalisation). These recommenda-
tions receive a lot of attention in the field of antitrust law and are generally re-
garded as authoritative sources, whether by antitrust authorities, practitioners
or academics.

B. ICN

The International Competition Network (ICN) was established in 2001 and
serves as an informal forum where national as well as multinational competi-
tion authorities from around the world can exchange views on their competi-
tion policies and achieve a degree of convergence on fundamental issues of
competition law application and enforcement. The exchange of experience
focuses on the discussion of practical problems that may arise in particular in
international competition cases. In this context, the ICN working group regu-
larly publishes non-binding recommendations in the form of "Recommended
Practices" or "Guiding Principles", which are often used as guidelines by com-
petition authorities and thus contribute to a convergence in the application
practice of the competition authorities. The Competition Commission is also
part of the network and regularly participates in conferences such as the An-
nual ICN Conference.

MATERIALS

Botschaft des Bundesrates zur Genehmigung der GATT/WTO-Ubereinkom-
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Botschaft zu einem Bundesgesetz tiber Kartelle und dhnliche Organisationen
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Botschaft zu einem Bundesgesetz tiber Kartelle und andere Wettbewerbs-
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Chapter 6 Implementation of International Agreements
Art. 58 Ascertainment of the facts

11f a party to an international agreement asserts that a restraint of
competition is incompatible with that agreement, the EAER may
instruct the Secretariat to conduct a preliminary investigation.

2 In response to a motion proposed by the Secretariat, the EAER
decides what, if any, further action to take; before that, it shall hear the
parties involved.
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[. OVERVIEW OF THE PURPOSE OF THE NORM

Art. 58 KG is the jurisdictional norm for action by Swiss authorities in the case
of competition violations originating in Switzerland and whose incompatibili-
ty with an international agreement is asserted by a contracting party. The pro-
vision specifies the authorities that are competent to deal with such matters
and the procedure to be followed in this regard.

II. JURISDICTION

In contrast to the ordinary procedure under the Cartel Act, Art. 58 of the Car-
tel Act does not designate the Competition Commission as competent to de-
termine the facts, but the Department of Economic Affairs, Education and
Research (EAER). The reason for this division of competences is that the
EAER negotiates and concludes international agreements - such as the Free
Trade Agreement - and is thus closer to the contracting parties. This division
of competences makes sense, particularly in view of the diplomatic purpose
of Chapter 6 of the KG.

As a rule, the EAER is represented by the State Secretariat for Economic Af-
fairs (SECO). Pursuant to Art. 58 para. 1 KG, the EAER may instruct the Secre-
tariat of the Competition Commission to conduct a preliminary investigation.
This is intended to guarantee the transfer of knowledge from the competition
authority when clarifying the facts. However, the Competition Commission it-
self is not involved in the proceedings. In contrast to the ordinary competition
proceedings pursuant to Art. 23 of the Competition Act, the Secretariat is
therefore not subordinate to the Competition Commission, but to the Federal
Department of Economic Affairs, and only becomes active at the latter's re-
quest. In addition, the EAER can only instruct the Secretariat to carry out a
preliminary investigation, but not an investigation as under Art. 27 of the
Competition Act. The Secretariat cannot therefore open an investigation as it
can under Art. 27 KG.

ITII. PROCEDURE

Art. 58 KG can be divided into the following procedural steps:
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A. Initiation

The procedure in the sense of Chapter 6 is not initiated by the EAER on its
own initiative, but the competition violation must be asserted by a party to an
international agreement. In other words, the EAER only becomes active wher
one of the contracting parties to the agreement complains of an incompatible
restriction of competition. If there is an official complaint, i.e. if the contract-
ing party to the international agreement claims a restriction of competition
that is incompatible with the international agreement, it is at the discretion of
the EAER to decide whether it wishes to initiate a preliminary investigation at
all. This discretion is available to the EAER, as Art. 58 para. 1 of the Act on the
Protection of Competition is an "optional provision". However, if the allega-
tions made by the foreign party are not completely unfounded, the EAER
would normally instruct the Secretariat of the Competition Commission to
conduct a preliminary investigation. In general, however, it is open to the au-
thority to also resolve the disagreement through diplomatic negotiations. In
this respect, the EAER has considerable room for manoeuvre.

B. Preliminary clarifications and submission of applications

If the Department has decided within its discretion to initiate a preliminary
clarification, it may instruct the Secretariat to determine the facts of the case.
The purpose of the preliminary clarifications is to brief the representatives of
the competent bodies appointed by the international agreement on the factu-
al situation in Switzerland. Specifically, they serve to provide the Swiss repre-
sentatives in the competent body with a basis for decision-making on how tc
proceed.

Once the preliminary clarifications have been completed, the Secretariat sub-
mits a request to the EAER to decide on the further course of action (Art. 58
para. 2 KG). This request does not require a legal assessment of the admissi-
bility of the competitive conduct with the international agreement; rather, this
legal assessment is within the competence of the bodies named in the agree-
ment. The reason for this is that the compatibility of the conduct with the
competition provisions of the international agreement is not being examined.
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C. Enactment of measures

Finally, the Department decides, taking into account the Secretariat's clarifi-
cation of the facts, which measures are to be taken to remedy the offending
practices and to avoid possible retaliatory measures. In general, it is open to
the EAER either to remedy the conflict situation by informal means or to ap-
ply the measures listed in Art. 59 KG.

IV. DISPUTED APPLICABILITY OF THE VWVG TO THE
PROCEDURE

It has not been conclusively clarified whether the procedural provisions of the
VwVG are applicable to the preliminary clarification procedure of the Secre-
tariat and the hearing of the parties by the EAER.

Part of the doctrine is in favour of the application of the VWVG, subject to Art.
39 KG. This approach is justified by the extensive protection of the parties
and the observance of their rights, which are guaranteed by the established
procedural rules. In contrast, another part of the doctrine argues that Art. 58
KG should be interpreted as establishing a procedural law sui generis, which
takes precedence over the application of the VwVG. According to this doc-
trine, the special procedural provisions on Art. 58 KG thus take precedence
over the application of the procedural provisions under the KG and the
VwVG. Finally, they serve a fast and, if necessary, informal negotiation mecha-
nism, which is necessary for the enforcement of international obligations. Ac-
cordingly, according to this view, the preliminary clarification does not take
place in the sense of an "ordinary preliminary clarification" pursuant to Art. 26
KG. However, such an interpretation of the procedure also has the conse-
quence that the Secretariat's request to the EAER is not a formal request, but
rather a kind of communication against which no appeal can be filed. Accord-
ingly, according to this view, an appeal could only be lodged once an order
has been issued pursuant to Art. 59 para. 2 KG regarding the measures that are
capable of eliminating the incompatibility. However, the EAER can only issue
such an order if efforts to reach an amicable settlement have failed. Another
argument against the primacy of special procedural provisions and in favour
of the applicability of the VWVG is that - if in the end an order is issued under
the VWVG - it makes sense in principle to conduct the entire procedure ac-
cording to these provisions.
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The disagreement regarding the procedural rules to be applied appears un-
avoidable in view of the special international and extra-political context in
which Chapter 6 operates and underlines the dilemma that Chapter 6 at-
tempts to solve: On the one hand, the Swiss authorities are to be provided
with a flexible instrument that can also be used in cases of temporal urgency,
thus protecting the diplomatic purpose of Chapter 6. On the other hand, the
judicial legal protection of the parties should be guaranteed. However, a
wholly satisfactory solution that encompasses both the necessary temporal
flexibility and the extensive legal protection of the parties is probably not pos-
sible due to these two conflicting goals.
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Art. 59 Elimination of incompatibilities

11f in implementing an international agreement, it is found that a
restraint of competition is incompatible with that agreement, the EAER
may in consultation with the Federal Department of Foreign Affairs
propose an amicable settlement to the parties involved so as to
eliminate the incompatibility.

2 If an amicable settlement cannot be reached in time and one party to
the agreement threatens to take protective measures against
Switzerland, the EAER may in consultation with the Federal
Department of Foreign Affairs determine the measures necessary to
eliminate the restraint of competition in a ruling.
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[. INTRODUCTION

Whereas Art. 58 of the Act regulates the provisions regarding jurisdiction and 1
the procedure for determining the facts of the case, Art. 59 of the Act deals
with the possibilities for the EAER to act when an incompatibility is deter-
mined by the body provided for in the international agreement. In other
words, this article deals with how a restriction of competition that is incom-
patible with the international agreement in question can be eliminated do-
mestically. Art. 59 KG provides for two possible courses of action: An incom-
patibility can be eliminated by means of an amicable settlement within the
meaning of para. 1 or, if an amicable settlement cannot be reached in time, the
EAER can take further measures pursuant to para. 2. However, before the
EAER can eliminate an incompatibility at all, the bodies appointed in the in-
ternational agreement must first establish such an incompatibility, which is
analysed in the following section.

I1. IDENTIFICATION OF INCOMPATIBILITY

In order to apply Art. 59 of the Act, the first step is to determine whether the 2
restriction of competition is incompatible with the substantive rules of the in-
ternational agreement in question. The material rules provided for in the rele-
vant international agreement are decisive for the determination of an incom-
patibility. "Incompatibility" is not to be equated with illegality. According to
Art. 23 para. 1 FTA, for example, restrictions on competition are considered
incompatible with the good functioning of this agreement if they are "likely to
affect trade in goods between the Community and Switzerland." Art. 18 para. 1
FTA also stipulates that those practices are incompatible with the Agreement
which "frustrate the benefits to be expected from the Agreement." From these
two examples, it is clear that Art. 59 TCA is largely aimed at eliminating harm-
ful behaviour, reducing trade benefits or even nullifying them altogether.
M.a.w., the term "incompatibility" refers to restrictive conduct that affects
trade benefits flowing directly or indirectly from the international agreement
and thus jeopardises the functioning of effective competition.

The competence of the legal clarification of incompatibility is solely incum- 3
bent on the body provided for in the relevant agreement (e.g. in the form of a
Council or a Joint Committee). Specifically, the competent bodies must deter-
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mine whether there is a restriction of competition within the meaning of the
agreement and whether the restriction is incompatible with the agreement.
Since such bodies are often composed of representatives of all contracting
parties, it can be assumed that in the event of a conflict, Switzerland would
also allow the findings of the preliminary investigation pursuant to Art. 58
para. 1 PCA to flow into the decision-making of the body.

If an incompatibility with the international agreement is identified by the
competent bodies, it is then up to the Swiss authorities to examine whether
and with what measures this can be eliminated. In other words, once an in-
compatibility is identified, the assessment of the facts and the effects of the
conduct in terms of competition and trade policy depends exclusively on the
Swiss authorities. Once the incompatibility has been identified by the bodies
provided for in the international agreement, there is thus a shift of compe-
tences from the bodies to the EAER.

III. POSSIBILITIES FOR ACTION

If incompatibility of the restrictive conduct with the international agreement
in question is established, the EAER has the following options for action:

A. Mutual agreement (para. 1)

Pursuant to Art. 59 para. 1 of the Act, the EAER may, in agreement with the
Federal Department of Foreign Affairs (FDFA), propose an amicable settle-
ment to the parties involved. The agreement of the FDFA is assumed, since
foreign policy aspects are always affected in these cases, for which the FDFA
is sometimes responsible.

The term "parties involved" used in Art. 59 para. 1 and in Art. 58 para. 2 refers
primarily to the companies that have brought about the restriction of compe-
tition, as is also the case under Art. 29 KG. The interpretation of the term "in-
volved parties" results from the fact that only these undertakings can remove
the restriction of competition. However, part of the doctrine is of the opinion
that the parties harmed by the restrictive conduct are also to be considered as
participants.

As in Art. 29 KG, the legislator uses the term "amicable settlement" in Art. 59
KG. In contrast to Art. 29 para. 2 KG, however, neither the wording of Art. 59
para. 1 KG nor the messages provide for formal requirements. Accordingly, it
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is not presumed that the amicable settlement requires the written form. Even
if for political reasons it may be understandable that a formal requirement
could hinder the negotiations, for the sake of legal certainty this amicable set-
tlement should in principle be made in writing and published.

With regard to the content, Art. 59 KG only states that the purpose of the ami-
cable settlement is to eliminate the incompatibility, thereby preventing possi-
ble retaliatory measures against Switzerland. Accordingly, the amicable settle-
ment must take into account the substantive content of the competition pro-
vision of the international agreement at issue. This generally serves the over-
riding goal of guaranteeing the enforcement of international obligations in the
area of competition law.

Whether and to what extent use is made of a consensual settlement is likely to
depend, among other things, on how the time limit regime of the international
agreement in question is structured. In addition, the willingness of the other
contracting parties to cooperate in negotiating a consensual settlement with
the parties concerned is also decisive.

B. Necessary measures (para. 2)

If there is an urgency, i.e. if an amicable settlement cannot be adopted in time
and concrete retaliatory measures are imminent, the EAER may, in agreement
with the FDFA, order measures that are necessary to eliminate the restriction
of competition in accordance with Art. 59 para. 2 KG. Two conditions must be
met for this: (i) the deadline stipulated in the international agreement is not
met and (ii) Switzerland is threatened with retaliatory measures by the con-
tracting parties that make it impossible to settle the matter in a timely manner.
These requirements must be applied cumulatively, i.e. it is not sufficient if
only the formal deadline is not met but there are no indications that a con-
tracting party will initiate retaliatory measures. Conversely, this also means
that the cumulative requirement gives the affected companies the possibility
to temporarily refuse to conclude a mutually agreed settlement in order to
strengthen their negotiating position until the potential concretisation of the
retaliatory measures. Pursuant to Art. 59 para. 2 KG, it is at the discretion of
the EAER - again in consultation with the FDFA - to assess which measure it
deems necessary to remove the incompatibility. However, the measure must
be suitable for eliminating the incompatibility and resolving the conflict. Ac-
cordingly, not just any measure can be adopted, but only those that are neces-
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sary to eliminate an incompatibility and can avert any protective measures (for
example, the suspension of trade concessions) of the contracting party. It
should be clarified that even if Art. 58 and 59 KG provide for a separate pro-
cedure that differs from the ordinary procedure, in practice the same mea-
sures as under Art. 30 KG are used.

IV. RELATIONSHIP BETWEEN PARA.1AND PARA. 2

Since Art. 59 para. 1 KG is an "optional provision", there is no obligation to
eliminate the restrictive conduct by a friendly settlement. If an amicable set-
tlement is not concluded in time or Switzerland is threatened with retaliatory
measures by the contracting party, the EAER may, in agreement with the
FDFA, take the measures necessary to eliminate the restriction of competition
(Art. 59 para. 2 KG). It can be deduced from this that the amicable settlement
pursuant to Art. 59 para. 1 KG generally takes precedence over the measures
within the meaning of Art. 59 para. 2 KG. This also follows from the 1994 Dis-
patch KG, according to which para. 2 actually only applies if there is a tempo-
ral urgency that requires other protective measures to keep the situation in
check.

V. PROCEDURAL PROVISIONS

According to Art. 1 para. 2 lit. a VWVG, the provisions of the VwWVG are appli-
cable to the procedure of the EAER. The order issued by the EAER is a formal
order within the meaning of Art. 5 VWVG. Pursuant to Art. 33 lit. d of the Ad-
ministrative Procedure Act, it may be appealed to the Federal Administrative
Court.

MATERIALS
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