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Part One General Provisions

Chapter 1 Scope of Application

Section 1 Subject and Limits of Cooperation
Art. 1 Subject matter

1 Unless other federal acts or international agreements provide
otherwise, this Act shall govern all procedures of international
cooperation in criminal matters, and in particular:

a. the extradition of persons who are the subject of criminal prosecution
or have been convicted (Part Two);

b. assistance aimed at supporting criminal proceedings abroad (Part
Three);



Art. 1IMAC

c. the transfer of proceedings and punishment of offences (Part Four);

d. the execution of foreign criminal judgments (Part Five).

2 cee

3 This Act applies only to criminal matters in which recourse to the
courts is permitted under the law of the requesting State.

3bis {Jnless other legislation or international agreements provide
otherwise, this Act applies by analogy to proceedings for cooperation in
criminal matters with international courts or other inter- or
supranational bodies with criminal justice functions if the proceedings
relate to:

a. offences under the Twelfth Titlebis, Twelfth Titlet®' or Twelfth
Titleduater of the Swiss Criminal Code; or

b. offences under other provisions of the criminal law and the court or
the body concerned is established by a resolution of the United Nations
that is binding on or supported by Switzerland.

Ster The Federal Council may also stipulate in an ordinance that this Act
applies by analogy to procedures for cooperation on criminal matters
with other international courts or other inter- or supranational bodies
with criminal justice functions if:

a. the court or body is established on the basis of legal provisions that
clearly define the powers of court or body in terms of criminal law and
criminal procedure;

b. the procedure before the court or body guarantees compliance with
the principles of the rule of law; and

c. cooperation serves to safeguard Switzerland’s interests.

4This Act confers no right to cooperation in criminal matters.
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[. GENERAL INFORMATION

In an increasingly globalized world, people and goods in particular move
across borders with ease. Criminals too are taking advantage of this. As a re-
sult, criminal proceedings increasingly involve one or more foreign elements.
If crime is to be effectively combated, states need to cooperate with each oth-
er. Indeed, criminal law, and in particular the use of coercion, is a sovereign
competence of States. As such, if a State requires evidence or a person who is
not on its territory or under its jurisdiction, in order to advance criminal pro-
ceedings on its territory, it cannot exercise its prerogatives of coercion with-
out being assisted by the State on whose territory or under whose jurisdiction
the person or item sought is located. Cooperation must therefore be estab-
lished. The IMAC regulates these procedures. This notion of territorial
sovereignty is challenged by the emergence of new types of evidence, in par-
ticular electronic evidence, and their collection. The location of such evi-
dence is uncertain. The United States, for example, has passed a law giving
American criminal authorities extraterritorial access under certain conditions.
However, the IMAC remains rooted in traditional notions of territorial
sovereignty.

Art. 1 IMAC defines the material scope of the law, namely international coop-
eration in criminal matters. This covers all measures, including coercive mea-
sures, that a State may take to assist another State in its criminal proceedings,
at any stage of the proceedings. Cooperation can take place at the investiga-
tive stage, during the proceedings, but also after the judgment has been hand-
ed down, particularly with regard to the enforcement of decisions.

Since its adoption, art. 1 IMAC has been amended three times. The first was
to separate the scope from the limits of cooperation. To this end, art. 1 para. 2
IMAC has been incorporated into a new art. la IMAC. The second amend-
ment dates from July 1, 2002. As part of Switzerland's accession to the Rome
Statute, the LCPI was adopted. Art. 1 IMAC was amended to give the LCPI
precedence. Finally, the June 1, 2021 amendment opens up the possibility of
applying the IMAC by analogy to cooperation with "international tribunals or
other interstate or supranational institutions exercising functions as criminal
authorities". This point will be discussed in greater detail below.

8 Gaelle Mieli
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In its current version, art. 1 IMAC contains five paragraphs. The first delimits
the various matters covered by international criminal cooperation (cf. point II.
A.) and specifies the subsidiary nature of the IMAC (cf. point II. B.). Paragraph
2 has been repealed, as mentioned above. Paragraph 3 specifies that the law
applies only to criminal matters (see point II. C.). Paragraphs 3bis and 3ter
deal with cooperation with international penal institutions (cf. point II. D.) and
the last paragraph recalls the potestative nature of the IMAC (cf. point IIL.).

II. SCOPE OF APPLICATION

A. Materials covered (para. 1)

Art. 1 para. 1 IMAC specifies that the law governs international cooperation in
criminal matters as a whole.

Cooperation is international in the sense that it generally involves at least two
States. The notion of state is defined by public international law. Three crite-
ria are used: territory, people and government. International recognition is
not a necessary condition for a state to qualify as such under international law.
States whose status is disputed nevertheless send requests for international
cooperation in criminal matters. Switzerland cooperates with certain states
whose recognition is contested by part of the international community. This is
the case with Kosovo, which is recognized by Switzerland but not by the in-
ternational community as a whole, and with which two bilateral treaties have
been signed. The same is true of Taiwan (Republic of China), which is not rec-
ognized by the international community as a whole, nor by Switzerland. How-
ever, requests for mutual assistance have been accepted and confirmed by the
Federal Court. However, it is not possible to conclude international agree-
ments, such as bilateral treaties, with states that Switzerland does not recog-
nize. Cooperation is granted on the basis of the IMAC. In the context of the
transfer of sentenced persons, this can pose particular problems, as a treaty is
generally required in addition to the IMAC.

International cooperation in criminal matters therefore involves at least two
States, but may also involve more. This may be the case in a complex case
where evidence is available in different states. In this case, several requests
will be issued between the different states concerned. This is also the case for
joint investigation teams, which may involve more than two States. In both
cases, however, requests will always be issued from one state to another. In

Gaelle Mieli 9
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Switzerland, the creation of joint investigation teams is based on a request for
mutual legal assistance (art. 80dter IMAC). If several states participate in a
joint investigation team, a request for mutual assistance is required between
Switzerland and each participating state.

Recent developments in international law have seen the emergence of inter-
national criminal tribunals and other international penal institutions set up by
States or international organizations on the basis of international agreements
or United Nations resolutions. These international criminal institutions have
their own legal personality and powers of prosecution. However, they do not
always have their own investigative services, as states do, and cannot operate
on the sovereign territory of a state. As such, these institutions are dependent
on the cooperation of other States, and are led to request international crimi-
nal cooperation from States. This cooperation must also be considered inter-
national within the meaning of the IMAC.

The cooperation covered by the IMAC is cooperation in criminal matters (art.
1 para. 1 and 3 IMAC). It must be requested in the context of criminal cases
and not for civil or administrative matters. This point will be discussed in
greater detail below (see point C.).

Art. 1 para. 1 IMAC also lists the four main areas governed by the IMAC,
namely extradition, mutual legal assistance in the strict sense, delegation of
criminal prosecution and enforcement of foreign criminal judgments. These
are governed in detail by Parts 2 to 5 of the IMAC. This list is not exhaustive,
and other areas of international cooperation in criminal matters may come
within the scope of the IMAC in future revisions of the law. This leaves a cer-
tain amount of flexibility for future revisions of the law.

1. Extradition

Extradition (art. 32 et seq. IMAC) refers to the surrender of a natural person
from one state to another for the purposes of criminal proceedings. The per-
son concerned by an extradition request may be the subject of criminal pro-
ceedings in the requesting state, and will then be extradited for the purposes
of such proceedings. Extradition may also be requested when a person has
been convicted in one state but has not completed serving his sentence in the
convicting state. The person will then be extradited with a view to enforcing
the criminal penalty.

10 Gaelle Mieli
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2. Mutual legal assistance in the strict sense

Mutual legal assistance in the strict sense (art. 63 et seq. IMAC) refers to all
measures taken by one state on behalf of another in order to gather evidence
useful for the prosecution of a criminal offence by the requesting state. This
includes, for example, the taking of evidence, searches, the transmission of
documents useful to the proceedings, the freezing and return of assets or the
notification of judicial acts.

3. Delegation of criminal prosecution

The delegation of criminal prosecution (art. 85 ff IMAC) is aimed at situations
where punishable acts have been committed abroad but are being punished in
Switzerland, or conversely where the offence has been committed in Switzer-
land but is being prosecuted abroad. The reasons may be that extradition is
not possible, or that delegation of criminal prosecution offers better chances
of social rehabilitation, for example. The requested state then prosecutes the
person in place of the state in which the events took place. The aim is to
avoid a situation where a person who cannot be surrendered through extradi-
tion goes unpunished, thus giving concrete form to the principle aut dedere
aut judicare. In some cases, it also promotes social rehabilitation by enabling
the person to be prosecuted in the State where he or she has the most ties.

4. Enforcement of criminal decisions

Finally, the fourth type of procedure governed by the IMAC is the enforce-
ment of foreign criminal judgments (art. 94 ff). This involves a State enforcing,
on its territory, a criminal judgment handed down by another State. This dif-
fers from extradition for the enforcement of a sentence in that, in the case of
extradition, it is the State that has rendered the decision that requests the ex-
tradition of the convicted person to serve his or her sentence in the territory
of the sentencing State. In the case of enforcement of a criminal judgment,
the judgment has been handed down by the sentencing state, which requests
that the sentence be enforced in another state where the convicted person is
located. Enforcement of a criminal judgment may involve a custodial sen-
tence, as well as the enforcement of a financial penalty, for which extradition
is not a consideration. The purpose of enforcing a custodial sentence on the
territory of another State is to offer the convicted person a better chance of
social rehabilitation.

Gaelle Mieli 1
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B. Subsidiary nature (para. 1)

The EIMP is a subsidiary law. Art. 1 para. 1 IMAC makes this clear: the law ap-
plies only where no other law or treaty is applicable. This is repeated in art. ]
par. 3bis IMAC. The IMAC thus complements existing law.

1. With regard to treaties

In Switzerland, international law takes precedence over national law, and
Switzerland undertakes to respect its international commitments in accor-
dance with the principle of pacta sunt servanda. Treaties concluded by
Switzerland will take precedence over the IMAC. This is the case, for exam-
ple, with European conventions on extradition and mutual legal assistance, or
with conventions adopted under the Schengen Agreement, or with United Na-
tions conventions. Thus, the provision of the AP II on joint investigation
teams will take precedence over that of the IMAC with States party to this
protocol, for example. This is also the case for bilateral treaties that Switzer-
land concludes with other States. Two exceptions are mentioned below.

2. With regard to domestic law

As far as domestic law is concerned, application of the general principle lex
specialis derogat legi generali generally means that special laws take prece-
dence over general laws. This means two things: that the IMAC has the char-
acter of a special law in relation to other provisions of Swiss criminal law o1
procedure which might regulate certain similar aspects, and that certain laws
have the character of a special law in relation to the IMAC in the areas they
regulate.

Thus, in mutual assistance proceedings, the provisions of the IMAC must take
precedence over the rules of other, more general Swiss laws, in particular
those of the Swiss Criminal Code or the Swiss Penal Code, which regulate
points also applicable to mutual assistance. The IMAC, for example, governs
the status of parties and the rights of appeal of persons involved in mutual as-
sistance proceedings.

This principle also means that special laws governing certain subjects of inter-
national criminal cooperation law take precedence over the IMAC. Examples
include the Federal Act on the Sharing of Confiscated Assets, which lays down

12 Gaelle Mieli
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specific rules on this subject, or the LCPI, which governs cooperation with
the International Criminal Court.

3. Exceptions

Two exceptions to this subsidiarity must be mentioned.

a. Preferential principle

The first is the application in Switzerland of the principle of favor, which pro-
vides for the application of the IMAC if it is more favorable to cooperation
than international law. This principle derives from Switzerland's objectives in
the fight against crime. The aim of international mutual assistance in criminal
matters is to promote the suppression of criminal offences, which is important
to Switzerland. This is why Switzerland provides the widest possible range of
assistance. This also follows from the fact that the purpose of a treaty in this
field is to promote mutual assistance, and that it would therefore be paradoxi-
cal to grant more restricted mutual assistance to a state with which Switzer-
land has concluded a treaty than to a state with which it cooperates only on a
reciprocal basis under the IMAC. This means, for example, that revisions to
the IMAC providing for new measures may also apply to states with which
Switzerland has concluded a treaty, even if the treaty does not expressly pro-
vide for such measures. This is the case with the new provisions on joint in-
vestigation teams (art. 80dter et seq. IMAC). These provisions may allow the
creation of such a joint investigation team between Switzerland and a State
with which it has concluded a treaty, even if such a possibility is not directly
provided for in the treaty.

The principle of favor applies unless it is specifically excluded by a law or
convention. This is the case of the LCPI, which provides that "cooperation
with the Court shall be carried out exclusively in accordance with the provi-
sions of the present law and the Statute". It should also be pointed out that
this principle of favor applies against the State, but is not necessarily favorable
to the person concerned by the mutual assistance measure.

b. Complementary application

The second exception is the complementary application of the IMAC to mat-
ters not governed by other laws or agreements, again provided that the coop-
eration is not governed exclusively by the other agreements or laws. Interna-
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tional treaties, for example, do not regulate questions of procedure, appeals,
time limits and so on. It is the IMAC that applies.

Complementary application of the IMAC is also only possible if a law does
not exclusively govern an area. For example, although cooperation with the
International Criminal Court may now fall within the scope of art. 1 para. 3bis
IMAG, it will continue to be governed exclusively by the LCPI.

C. Criminal cases in which a judge may be called upon (para. 3)

Art. 1 para. 3 IMAC stipulates that international cooperation in criminal mat-
ters may only be granted (1.) in criminal cases (2.) in which it is possible to
have recourse to a judge.

1. Criminal cases

The EIMP applies only to criminal proceedings. Thus, proceedings to punish
a criminal offence must have been initiated or completed in the requesting
state. The notion of a criminal case must be interpreted broadly. The main el-
ement is the prosecution of a criminal offence. The term "criminal offence"
refers to criminal offences punishable in Switzerland under the Swiss Crimi-
nal Code, as well as criminal offences punishable under ancillary criminal law.
A criminal offence must be punished by a penalty. Penalties involving depri-
vation of liberty are penal sanctions par excellence, but the other sanctions
provided for in the Swiss Criminal Code (art. 34 ff. Swiss Criminal Code) also
attest to the penal nature of an offence.

The notion of a criminal case may encompass ancillary criminal proceedings
or administrative measures. Similarly, requests for mutual assistance are gen-
erally made by judicial authorities, but may sometimes be transmitted by ad-
ministrative authorities in the requesting state, provided that these adminis-
trative authorities are competent to initiate criminal proceedings.

For a case to be considered criminal within the meaning of the IMAC, the
person concerned by the proceedings does not necessarily have to have been
indicted. It is sufficient that an investigation has been opened against the per-
son in the requesting state. However, this investigation must be likely to end
up before the competent judge (see point 2 below).

14 Gaelle Mieli
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The State must also be competent to prosecute the offence which is the sub-
ject of the request. The requesting State may only submit a request for mutual
assistance if it is itself competent to prosecute the offence which is the sub-
ject of the request. Such competence is presumed, however, insofar as the ju-
dicial organization of a State falls within its sovereign competence. Switzer-
land can only examine this point if it is clear that such competence is lacking.

2. Possibility of appealing to a judge

The second condition of art. 1 para. 3 IMAC is that the person concerned by
the criminal proceedings must have the possibility of appealing to a judge in
the requesting state. The purpose of this condition is to guarantee the right to
a fair trial guaranteed both by the Federal Constitution and by the interna-
tional agreements that Switzerland has ratified.

International cooperation in criminal matters enables the requesting state to
ask the requested state for coercive measures. Such measures must be subject
to judicial review in the criminal proceedings initiated. Thus, the person con-
cerned by the proceedings for which mutual assistance is requested must have
the possibility, during the course of the proceedings, of appealing to the com-
petent judge in the requesting state. This is generally a criminal court, al-
though in some cases an administrative court may be involved, provided it is
competent to impose criminal penalties.

Finally, the IMAC only requires the possibility of appealing to a judge. It is
sufficient that the person has such a possibility under the law applicable to the
proceedings initiated in the requesting state, even if he or she does not ulti-
mately make use of it.

D. Cooperation with international penal institutions

1. Ex officio cooperation (para. 3P1)

Paragraph 3bis governs ex officio cooperation with international criminal tri-
bunals or other international, mixed or supranational institutions with crimi-
nal law functions (hereinafter referred to as international criminal institu-
tions), insofar as they prosecute serious crimes under international law or are
based on a United Nations resolution binding on Switzerland.

Gaelle Mieli 15
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International criminal institutions include international criminal tribunals
such as the former International Criminal Tribunal for the former Yugoslavia
and the former International Criminal Tribunal for Rwanda, as well as the In-
ternational Mechanism for the Residual Mechanism of the International
Criminal Tribunals, which carries out the residual functions of these two Tri-
bunals, and any other similar tribunals that may be set up in the future. This
also applies to mixed tribunals or institutions, i.e. those with both national and
international components, such as the Extraordinary Chambers in the Courts
of Cambodia, the Special Criminal Court of the Central African Republic or
the Specialized Chambers in Kosovo (CSK) and the Specialized Prosecutor's
Office. These courts are based on both national and international law, and are
supported by an international organization such as the United Nations. Final-
ly, commissions of inquiry set up by the United Nations, such as the Interna-
tional, Impartial and Independent Mechanism to Facilitate Investigations into
the Most Serious Violations of International Law Committed in the Syrian
Arab Republic, or by the Council of Europe, such as the "Marty Commission’",
are also covered by art. 1 para. 3bis IMAC. The condition is that these interna-
tional penal institutions exercise functions of criminal authorities, i.e. that
they investigate or prosecute criminal offences.

Cooperation with some of these institutions was already governed by the Fed-
eral Act on Cooperation with International Tribunals for the Prosecution of
Serious Violations of International Humanitarian Law. However, certain new
tribunals or institutions were not covered by this law. This was the case, fo1
example, with the Special Tribunal for Lebanon, with which cooperation was
impossible before the amendment to the IMAC came into force on June 1, as
it did not prosecute serious violations of international humanitarian law.

Art. 1 para. 3bis IMAC stipulates that cooperation with international penal in-
stitutions will be carried out automatically on the basis of the IMAC in two
specific cases. The first (let. a.) is where the international criminal institution
is investigating or prosecuting serious violations of international law. The seri-
ous violations of international law referred to in this article are those punish-
able under sections 12bis, 12ter or 12quater of the Swiss Criminal Code,
namely genocide, crimes against humanity and war crimes. The crime of ag-
gression, if transposed into Swiss law, would also fall within the definition of
serious violations of international law. These crimes are prosecuted by the In-
ternational Criminal Court. These crimes are so serious that cooperation is

16 Gaelle Mieli
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required ex officio. The international criminal institution referred to in letter
a. must not have been established by the United Nations. It may be an institu-
tion supported or set up by another international organization.

The second case (let. b.) is cooperation with international penal institutions
investigating and prosecuting ordinary offences, i.e. offences under the Swiss
Criminal Code, excluding those punishable under titles 12bis, 12ter or
12quater of the Swiss Criminal Code. The best-known example is the Special
Tribunal for Lebanon, which was set up by a United Nations resolution to
prosecute those accused of perpetrating the attack of February 14, 2005. The
offences prosecuted by this institution were acts of terrorism, crimes and mis-
demeanors against the life and physical integrity of persons, unlawful associa-
tions and failure to disclose crimes and misdemeanors. In this case, coopera-
tion is only automatic if the institution is based on a UN resolution that is
binding on Switzerland, or is supported by Switzerland. Switzerland's support
is analyzed according to its official positions, such as its vote, if the resolution
emanates from a body in which Switzerland was able to vote. If Switzerland
has not been able to vote on the resolution, notably because the resolution
emanates from a body in which it is not represented, its official opinions are
decisive. By body in which Switzerland is not represented, the law refers pri-
marily to the United Nations Security Council, where Switzerland is not a
member. The special status accorded to the United Nations stems from the
multilateral and even global role of this organization, as well as its ability to
adopt resolutions that are binding on its member states.

It should also be added that the IMAC applies by analogy to cooperation with
international penal institutions. This law has not been amended in its entirety
to take account of the specific features of international criminal institutions. It
is drafted in such a way as to govern inter-state cooperation. Thus, application
by analogy means that when the law uses notions relating to the State, such as
"interstate", "requesting State", "requested State", etc., the same rights are
granted to international penal institutions as to States. As a result, the case
law, doctrine and practice developed on the basis of the IMAC will also be
applicable to cooperation with international penal institutions. Applying the
IMAC by analogy to cooperation with these institutions means that not only
mutual legal assistance in the narrow sense can be granted to these institu-
tions, but also the other measures provided for in the IMAC, such as extradi-
tion, delegation of proceedings and enforcement of criminal decisions.
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Finally, the application of the IMAC to cooperation with international penal
institutions is also subsidiary. If cooperation with such an institution is gov-
erned by another law or by an international agreement, the IMAC will not ap-
ply (see point B. above for more details on the notion of subsidiarity). Thus,
cooperation with the International Criminal Court remains governed exclu-
sively by the ICPA. The international instruments setting up these institutions,
if they provide for certain directly applicable standards of cooperation, will
also be applied as a matter of priority to cooperation with these institutions.

With regard to the Federal Act on Cooperation with International Tribunals
for the Prosecution of Serious Violations of International Humanitarian Law,
its scope has been fully taken over by art. 1 para. 3bis IMAC. As such, this law
was repealed when the new article came into force.

2. Para. 3ter: extension of cooperation to certain international penal
institutions by ordinance

a. General

Para. 3ter allows the Federal Council to extend the scope of application of the
IMAC to other international penal institutions by ordinance, irrespective of
the type of offences prosecuted by these institutions. At the time of the 2021
revision, the legislator decided that, for the sake of simplicity, the IMAC
should be able to govern international criminal cooperation with all interna-
tional penal institutions. Indeed, the IMAC has been the basis for a long-
standing practice and detailed case law. The application of this law to cooper-
ation with all international penal institutions that may emerge in the future
provides answers to most of the questions that could possibly arise.

The delegation of competence provided for in art. 1 para. 3ter IMAC is similar
to that provided for in the former law on cooperation with international tri-
bunals for the prosecution of serious violations of international humanitarian
law, which enabled this law to be applied to cooperation with the Special
Court for Sierra Leone (SCSL).

b. Conditions

Three different cumulative conditions must be met before the Federal Coun-
cil can issue such an order: the tribunal or institution must have a legal basis
that clearly defines its powers in terms of criminal law and procedure, the
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proceedings before the tribunal or institution must guarantee respect for the
principles of the rule of law, and the cooperation must serve to safeguard
Switzerland's interests.

The EIMP stipulates first of all that the international criminal institution con-
cerned by the ordinance must have been set up by a legal act defining the in-
stitution's powers. Both the material powers, i.e. the offences prosecuted by
the international criminal institution, and the procedural powers, i.e. the rules
governing the conduct of investigations, proceedings, the appointment of
judges, etc., must be laid down in the constituent instrument. This act must
have been adopted according to a transparent process that meets the criteria
of the rule of law. However, this process stems from an interstate organiza-
tion. The criteria may not be the same as in domestic law.

Secondly, the procedure before the international criminal institution must
guarantee the principles of the rule of law. This means that the procedure
must guarantee the fundamental rights enshrined in the ECHR. These in-
clude, in particular, the right to a fair trial, the rights of the defense, the pre-
sumption of innocence, assurances linked to detention, and the prohibition of
torture and inhuman or degrading treatment or punishment. Thus, the institu-
tion's constitutive act must contain such safeguards or refer to an instrument
preserving these rights within the framework of the procedures to be carried
out by the institution.

Thirdly, cooperation with the international penal institution must contribute
to safeguarding Switzerland's interests. In particular, this means taking into
account the foreign policy objectives set out in the Swiss Constitution, as well
as those set out in the foreign policy strategy adopted by the Federal Council
at the beginning of each legislature. Switzerland's interests include, for exam-
ple, its commitment to peace and security, which entails investigating and
prosecuting serious crimes under international law in order to combat im-
punity, as well as the general objective of combating transnational crime,
which contributes to Switzerland's prosperity, as described in the Federal
Council's strategy.

These could be institutions set up outside the UN framework to prosecute or-
dinary crimes. In fact, the first ordinance adopted by the Federal Council is
aimed at an institution created by the European Union and which, at least at
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the time of entry into force of this ordinance, prosecutes rather financial of-
fences.

c. Federal Council ordinances

The Federal Council first made use of the possibility provided for in para. 3ter
for the first time on December 21, 2022. It adopted the Ordinance on Cooper-
ation with the European Public Prosecutor's Office to regulate international
cooperation in criminal matters between the Swiss authorities and this new
body. The message gives examples of other institutions for which such an or-
dinance could be adopted, such as the Khmer Rouge Tribunal or the Marty
Commission, or even other international criminal institutions that already ex-
ist or may emerge in the future, depending on the needs of the authorities.

The Federal Council Ordinance consists simply of two articles. The first sets
out the purpose of the ordinance, while the second provides for its entry into
force. The Federal Council Ordinance provides for application by analogy of
the IMAC to cooperation with such a new institution. As mentioned above,
application by analogy allows existing practice and jurisprudence to be taken
over without extensive amendment of the IMAC, since the terms relating to
the notion of State are to be interpreted in such a way that they also include
international penal institutions.

III. POTESTATIVE NATURE (PARA. 4)

Paragraph 4 is the cornerstone of the IMAC, which is a potestative law. It en-
ables Switzerland to cooperate both with other States and with the interna-
tional penal institutions included within its scope. However, no obligation to
cooperate can be derived from it. In this sense, it does not go as far as the bi-
or multilateral international agreements that Switzerland has been able to
conclude, since some of these provide for an obligation to cooperate. Thus,
the IMAC allows Swiss authorities to grant cooperation to States or interna-
tional criminal institutions, but does not allow other States or international
criminal institutions with which Switzerland has no agreement to demand co-
operation.

An obligation to cooperate with certain States may derive from international
agreements that Switzerland has ratified. An obligation to cooperate with cer-
tain international institutions, on the other hand, may derive from the consti-

20 Gaelle Mieli



Art. 1IMAC

tutive act of that institution. For example, certain Security Council resolutions
establishing international criminal tribunals have provided for such an obliga-
tion to cooperate. While the IMAC applies to cooperation with these tri-
bunals on the basis of the new art. 3bis, the obligation to cooperate derives
from the applicable international law, i.e. from the resolution establishing the
institution, and not from the IMAC.

The view expressed reflects the personal opinion of the author and does not
bind the Federal Office of Justice.
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[. HISTORY OF ORIGINS

Art. 1a IMAC was inserted by the Federal Law of 4 October 1996 and has been
in force unchanged since 1 February 1997. Previously, it was part of Art. 1 para.
2 IMAC, old version. The transfer to a separate article was made in order to
clearly distinguish between the subject matter of the law and the limitation of
international cooperation. Art. 1a IMAC is modeled on Art. 2 lit. b EUeR.

II. SUBJECT MATTER OF THE NORM

Art. 1a IMAC stipulates that the application of the Mutual Assistance Act must
take into account Switzerland's sovereign rights, security, public order or oth-
er essential interests. Art. 1a IMAC is not formulated as an actual ground for
refusal, but represents a general restriction on intergovernmental cooperation.
The provision is very broadly worded and, through the catch-all element of
essential interests, sets a political reservation on the application of the Mutual
Legal Assistance Act. It is intended to permit the refusal of cooperation, which
is otherwise permissible, if mutual legal assistance could harm the interests
mentioned in the provision. In terms of its content, Art. la IMAC comple-
ments the grounds for exclusion and refusal of Art. 2-5 IMAC. While the latter
aim to protect the individual, Art. 1a focuses on the interests of Switzerland.

III. DECISION-MAKERS

In contrast to the grounds for exclusion and refusal, which are decided by the
executive authorities and are subject to judicial review, the existence of the
grounds for exclusion under Art. 1a IMAC is decided by the FDJP (Art. 17 para.
1 IMAC). The Department may intervene ex officio or be asked for a decision
within 30 days of the final ruling being issued. This can be appealed to the
Federal Council (Art. 26 IMAC). The person concerned may not raise any ob-
jections that can be challenged using the ordinary legal remedies. The exami-
nation of Art. 1a IMAC is limited to the question of whether the provision of
mutual assistance, which is permissible in itself, should be refused because
substantial Swiss interests would thereby be impaired.

The proceedings before the FDJP have no suspensive effect on the mutual as-
sistance proceedings. As a matter of practice, the FDJP shall decide on such
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appeals only after it has been legally clarified whether and to what extent the
relevant treaty and statutory law otherwise permits mutual assistance. Only
Swiss and foreign nationals domiciled in Switzerland and companies with reg-
istered offices or permanent establishments in Switzerland can invoke Art. 1a
IMAC.

In the first instance, therefore, the political authorities are to decide whether
sovereign rights, security, public order or other essential interests of Switzer-
land stand in the way of cooperation - this is a purely political act. This does
not mean, however, that the essential interests of Switzerland may not be tak-
en into account by the enforcement authorities within the scope of their deci-
sion-making discretion. Thus, on several occasions, the Federal Supreme
Court took into account Switzerland's reputation and, in the sense of a bal-
ancing exercise, contrasted this with possible reasons for refusing mutual as-
sistance. For example, the Federal Supreme Court ruled that waiving the con-
dition that Switzerland provide mutual assistance only if the foreign state
makes a counter-law declaration could be in Switzerland's interest if it there-
by prevented Switzerland from becoming a hoard of criminal assets.

Art. 1a IMAC is rarely applied in practice.

IV. SCOPE OF APPLICATION

Article 1a IMAC is applicable to all forms of mutual assistance regulated in the
Mutual Assistance Act, i.e. to extradition and accessory mutual assistance as
well as to vicarious prosecution and execution. The grounds for refusal set out
in Art. 1a are not applicable if Switzerland has concluded a bilateral or multi-
lateral mutual assistance treaty with the requesting treaty that does not con-
tain a corresponding provision.

As mentioned above, the granting of mutual assistance must take into account
Switzerland's sovereign rights, security, public order or other essential inter-
ests. In addition to the concept of essential interests, which is a catch-all pro-
vision within Art. 1a IMAC, the concept of public order in particular requires
explanation.

A. Public Order

The concept of public policy was not provided for in the Federal Council's
draft and was inserted by the Council of States. Its content is not immediately
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comprehensible in the context of Art. 1a IMAC. In some cases, it is equated
with the concept of ordre public or the latter is generally included under the
concept of public policy of Art. 1a IMAC. "Public order" and "ordre public"
are, however, two terms with different content in the German language. While
public order usually refers to a police property, ordre public encompasses the
foundations of the legal order. In French and Italian wording, on the other
hand, the term ordre public or ordine pubblico is used for both cases.

Art. 1a ISRG was modeled on Art. 2 lit. b EUeR, which also uses the term or-
dre public in its original French version, but "6ffentliche Ordnung (ordre pub-
lic)" in the German translation. With Art. 2 lit. b EUeR, a reservation should be
granted to the foundations of the national legal order, whereby at least the na-
tional ordre public could be covered by the concept of public order. The na-
tional ordre public comprises the totality of principles and institutes which
are considered fundamental for a society and are consequently recognized by
law. These can be of a material or formal nature. In Switzerland, these include
in particular the prohibition of corporal punishment and the death penalty,
and to a certain extent also the appropriateness of penal sanctions and essen-
tial procedural maxims. A violation of these principles and institutes consti-
tutes a breach of the national ordre public, as do serious deficiencies of the
foreign proceedings, as they are expressly mentioned in Art. 2 lit. d IMAC. Na-
tional ordre public thus describes the extent to which Switzerland's involve-
ment in the enforcement of foreign criminal law contradicts fundamental
views of the Swiss legal system.

It is undisputed that a violation of the national ordre public leads to a denial
of mutual assistance. However, the classification has practical significance in-
sofar as it determines which body will rule on a possible violation of ordre
public. If serious deficiencies in the foreign proceedings are included as a vio-
lation of public policy under Art. 2 lit. d IMAC, the executive authorities de-
cide on this and the decision is subject to judicial review. If, on the other
hand, public policy is the subject of Art. 1a IMAC, the decision falls to the
FDJP and, as the appeal authority, to the Federal Council.

The ordre public, as it is used in German, aims at protecting individual rights
by protecting the person concerned from serious procedural defects. Accord-
ing to Popp, for example, the question of whether to deny an extradition re-
quest because of a threat of corporal punishment is a purely legal one that
cannot depend on political considerations such as general relations with the
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country in question, countervailing considerations in other fields, or domestic
political importance. In contrast, Art. la IMAC involves a political balancing
that pursues the protection of Switzerland's interests. In other words, a viola-
tion of public policy in an individual case is not to be determined according to
Art. 1a IMAGC, but according to Art. 2 lit. d IMAC, whereby the decision is in-
cumbent on the executive authorities and thus subject to judicial review.

However, to understand the concept of public order only as a police asset and
part of internal security (Art. 57 FC) falls short. Finally, situations are also con-
ceivable in which the systematic violation of fundamental rights in the re-
questing state could endanger public order in Switzerland. If the content of
Switzerland's national ordre public is systematically violated in the foreign
state beyond the individual case, the granting of mutual assistance would
hardly be compatible with public order and the interests of Switzerland within
the meaning of Art. 1a IMAC.

B. Essential interests of Switzerland

By "essential interests of Switzerland" is meant interests that are crucial to the
existence of Switzerland. This includes, in particular, the protection of the
Swiss economy in its entirety, whereby this can only be considered to be at
risk in particularly serious situations. According to the case law of the Federal
Supreme Court, banking secrecy as such cannot prevent the granting of mutu-
al assistance. However, mutual assistance may be refused if the execution of
the request would virtually undermine banking secrecy or cause disadvantages
to the Swiss economy as a whole. The granting of legal assistance that is limit-
ed to the provision of information on certain banking relationships of a few
clients does not violate banking secrecy. Furthermore, according to the Fed-
eral Supreme Court, the functioning of international supervision of financial
services must also be counted among Switzerland's essential interests.

In principle, there is no threat to the Swiss economy as a whole if a foreign
authority is provided with information on assets stored in Switzerland that
may be of criminal origin. This is because the Swiss financial center must not
be abused for criminal purposes. On the contrary, Switzerland's essential in-
terests would be adversely affected if assets potentially representing the pro-
ceeds of crime could be invested in Switzerland without the foreign authori-
ties being able to obtain information about them. In this sense, the considera-
tion of essential Swiss interests can also speak in favor of cooperation: The

28 Barbara Kammermann



Art. 1a IMAC

idea that it is contrary to the national interest if Switzerland becomes a haven
for flight assets or criminal funds, and that this damages Switzerland's reputa-
tion, may also be taken into account in favor of providing mutual legal assis-
tance within the scope of the decision-making leeway available to the law en-
forcement authorities.

In this commentary, the author reflects her personal assessment.
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Art. 3 para. 1 and 2 Nature of the offence

1 A request shall not be granted if the subject of the proceedings is an
act which, in the Swiss view, is of a predominantly political nature,
constitutes a violation of the obligation to perform military or similar
service, or appears to be directed against the national security or
military defence of the requesting State.

2 The plea that an act is of a political nature shall not be taken into
account under any circumstances:

a. in cases of genocide;
b. in cases of crimes against humanity;

c. in cases of war crimes; or



Art. 3 para. 1 and 2 IMAC

d. if the act appears particularly reprehensible because the offender, for
the purpose of extortion or duress, has endangered or threatened to
endanger the life or limb of persons, especially by hijacking aircraft,
using means of mass extermination, causing a catastrophe or taking
hostages.
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[. ORIGIN AND PURPOSE OF THE STANDARD

The prosecution of political offences is at the origin of the first extraditions
and the legislation of this mutual assistance procedure. For centuries, interna-
tional cooperation in criminal matters, in the form of extradition, mainly, if
not exclusively, concerned political figures or persons prosecuted for political
offences.

This practice underwent an upheaval in the 19th century, when European
states modified their approach by granting "special indulgence" to the "crimes
of honest people". Scholars attribute this paradigm shift to the effects of the
French Revolution (1789) and the recognition of Belgian independence (1830).
The first exclusion of political offenses from extradition was thus included in
the Franco-Belgian treaty of 1834. Swiss law incorporated this special protec-
tion into art. 10 of the LExtr in 1892, and then took it over in art. 3 para. 1
IMAC, when it came into force in 1981, extending this protection to all acts of
mutual assistance.

The refusal of international judicial cooperation in criminal matters for politi-
cal offences was subsequently incorporated into numerous multilateral instru-
ments binding on Switzerland, such as the European Convention on Extradi-
tion and its first additional protocol, the European Convention on Mutual As-
sistance in Criminal Matters, as well as into bilateral treaties with Algeria, Ar-
gentina, Australia, Brazil, Canada, Chile, Colombia, Ecuador, Egypt, Fiji,
Guyana, India, Kenya, Malawi, Mauritius, Namibia, New Zealand, Pakistan,
Papua New Guinea, Paraguay, Philippines, Seychelles, Solomon Islands, Tan-
zania, Uganda, United States and Uruguay.

The rationale behind the exclusion of international judicial cooperation in
criminal matters does not lie in the need for protection against the authoritar-
ianism or arbitrariness of certain States. The exclusion of extradition for the
prosecution of political offences is in fact provided for in numerous conven-
tions binding member states of the Council of Europe and/or third-party
states regarded as states governed by the rule of law. This protection is based
on the conviction that, in exceptional circumstances, any State may have to
prosecute a person for political offences, a prosecution with which third
States have a duty not to associate themselves. What's more, when it comes to
acts of a political nature that may be considered acts of aggression against the
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very existence of a State, the latter is both judge and party, which prevents it
from treating the facts with the requisite impartiality and ensuring the individ-
ual a fair trial. As Fiolka puts it, this means not extraditing an accused person
to a state that "bites like a wounded animal".

Finally, we would point out that the prohibition on prosecuting political of-
fences does not only apply to perpetrators who are in Switzerland and wanted
by a foreign state, but also to persons prosecuted by the Swiss authorities in
proceedings requiring the cooperation of a foreign state. In such cases, the
federal authorities refuse to issue a request for mutual assistance.

II. ACTS OF A PREDOMINANTLY POLITICAL NATURE

Political offences, or acts of a predominantly political nature according to the
definition chosen by Parliament, which exclude international cooperation in
criminal matters, are not defined in positive Swiss or international law (A).
This lacuna has been the subject of major doctrinal and jurisprudential devel-
opments, which have categorized three types of political offence (B). Swiss
and international law have then added a number of exceptions (C).

A. No legal definition

Neither the Swiss parliament nor international treaties define what is to be
considered a "political offence", both in terms of mutual assistance and extra-
dition procedures and the prosecution of political offences by domestic
courts.

This uncertainty leaves the administrative and judicial authorities with a wide
discretionary power to determine what they consider to be a political offence,
allowing decisions to be influenced by considerations that go beyond the
strict legal framework. As a result, the concept of a political offence bears
some similarities to the margin of appreciation granted to criminal prosecu-
tion authorities when deciding on the mitigating factor of "honourable mo-
tive" (CP 481 a).

B. Types of political offence

In the absence of a legal definition, the notion of political offence has long
been the subject of debate between two main theses: on the one hand, the
objectivist thesis, which defines political offence on the basis of the nature of
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the reprehensible act, i.e. in particular the constituent elements of the of-
fence; on the other, the subjectivist thesis, which focuses on the perpetrator's
motive .

Federal case law has opted for a mixed approach, distinguishing between
three different types of political offence: the absolute political offence (1), the
relative political offence (2) and the fact associated with a political offence (3),
all three of which may fall within the scope of art. 3 para. 1 IMAC.

1. Absolute political offence

An absolute political offence, also known as a purely political offence, a pure-
ly political offence or simply a political offence, is one which is directed ex-
clusively against the institutional, political and legal organization of the State.
The perpetrator's intention is to "destroy, modify or disturb the political order
in one or more of its elements".

According to doctrine and case law, this "aim" ("Ziel") must be mentioned
among the constituent elements of the offence, and must be exclusive. This
must be clear from the qualification provided for under Swiss law, irrespective
of the law or case law of the requesting state.

In this respect, the term "special purpose" is used in case law to refer to a par-
ticular intention on the part of the offender to perform a future action or ob-
tain a certain result. For the sake of uniformity and consistency, the notion of
"purpose" should be preferred to that of "aim". The pure criminal offence thus
constitutes an "Absichtsdelikte".

Absolute political offences include measures aimed at the overthrow of the
state, such as sedition, coup d'état and high treason, as well as acts of espi-
onage or political intelligence. In the opinion of the Office of the Attorney
General of Switzerland, the offences described in Titles 13 to 16 of the Swiss
Penal Code are to be regarded as political offences.

2. Relative political offence

The second category concerns relative political offences, also known as com-
plex offences or politically motivated offences.

According to long-standing case law, a relative political offence is an ordinary
offence which acquires a predominantly political character in view of the cir-
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cumstances in which it was committed, in particular the motive and the aim
pursued.

This means proceeding in two stages, firstly by examining the circumstances
surrounding the alleged offence, in order to determine whether the political
elements outweigh those of ordinary law. Secondly, it will be necessary to ex-
amine whether there is an adequate relationship of proportionality between
the means employed and the aim pursued.

a. Circumstances

In examining the political elements, account must be taken of both the inter-
nal circumstances (purpose, motive, etc.) and the external circumstances
(conduct, way of acting of the perpetrator) of the act pursued.

With regard to internal circumstances, we suggest examining successively the
purpose of the act (aim) and the reason that led the perpetrator to act (mo-
tive).

With regard to the purpose, it is necessary to consider the result sought by the
perpetrator. In the past, federal case law has indicated that a political offence
is conditional on the perpetrator's intention to bring about a political change.
The act in question "must always have been committed in the context of a
struggle for or against power", and must be "closely and directly connected,
clearly and unmistakably, with the object of this struggle". This applies above
all to acts aimed at overthrowing or otherwise seizing legislative or executive
power. A political aim must also be accepted for acts intended to provoke or
otherwise influence policy changes, including those aimed at denouncing the
violation of fundamental rights and demanding their implementation, or ob-
taining recognition of new rights, without their perpetrators being motivated
by the desire to seize legislative or executive power. This view appears to be
shared by the Swiss Federal Prosecutor's Office, which has recognized that a
politically motivated appeal not to pay military taxes should be classified as a
"political offence".

As regards motive ("Beweggrund"), in criminal law this is defined as "the psy-
chological cause of a manifestation of will, a cause which represents the ex-
pression of conscious or unconscious feelings, impulses or reasoning which
have an immediate or mediate action on the action". In other words, the first
question to be asked is whether the perpetrator was "motivated by a political
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intention", and then whether this intention exerted a "predominant influence
on the act complained of". This involves determining whether the perpetrator
was motivated by ideological convictions, or whether, on the contrary, the act
was motivated by a desire for enrichment or revenge. In other words, it is a
question of determining whether the act was motivated by altruistic sentiment
or other convictions of general interest, or whether it responded to a selfish
motive and personal interest on the part of the perpetrator.

The distinction between purpose and political motive is not always clear-cut,
as these two elements often coexist, but not always. A case in point is the ex-
tradition request against a mercenary who is alleged to have worked to over-
throw a foreign government, acting with a political aim but out of greed, i.e.
without any political motive. Other examples include acts of reprisal or re-
venge against people who have betrayed a political organization, or worked
for a deposed government, for political reasons, but without the aim of bring-
ing about change.

For external circumstances that may attest to the political nature of the act, it
will be necessary to examine the conduct complained of, in particular to de-
termine the means employed and the objective chosen, as well as the link be-
tween the aim sought and the means employed. This question may be particu-
larly important when dealing with acts of an artistic nature, such as perfor-
mances that may offend religious feelings, symbols or the honor of a head of
state.

b. Proportionality

The fact that an act is politically preponderant is not a sufficient condition to
exclude international criminal cooperation. There must be a reasonable rela-
tionship of proportionality between the infringement of legally protected
property and the aim pursued by the perpetrator. The more serious the in-
fringement of other people's rights, in particular because of the degree of vio-
lence used, the more it will be necessary to demonstrate that the aim pursued
could not have been achieved by a less incisive means. Conversely, the lesser
the infringement and the damage caused, the more the political nature of the
act will have to be accepted.

In this context, jurisprudence calls for the political regime of the State target-
ed by the acts complained of to be taken into account, as well as its possible
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authoritarian nature. Among the criteria mentioned by legal writers are the
political, legislative and constitutional situation in the requesting State, its
conception of fundamental rights and the independence and impartiality of its
judiciary.

Long-standing case law holds that when the requesting State "happens to be a
democratic country", the political offence exception must be accepted restric-
tively. In our view, this principle should now be qualified. As noted above (L.),
the existence of a "democratic" regime in the liberal sense of the term does
not preclude recognition of the political nature of an offence. Even a state
with reliable institutions that generally operate in accordance with the rule of
law may, in cases of existential urgency, be faced with a crisis situation that
may justify the commission of political offences.

3. Related offence

The term "offence connected with a political offence" refers to an act punish-
able under ordinary law which is granted a certain degree of immunity be-
cause it was committed in parallel with a political offence (absolute or rela-
tive), generally in order to prepare, facilitate, ensure or conceal the commis-
sion of the latter, or even to subsequently procure immunity from it.

Jurisprudence and doctrine consider that such an act would not have a "politi-
cal component". Others give as examples acts that do not have a direct causal
link with the intended political aim, such as stealing weapons to prepare an
armed insurrection or committing banditry to finance political activities. On
the other hand, the mere fact that a common law offence has been committed
in a certain political context, has had a "major impact on public opinion" and
"aroused political agitation", or has been committed by a politically exposed
person, is not such as to confer special protection on the act. The conse-
quence of this imprecise definition is that the related offence is almost never
used in practice.

In our view, a related political offence should refer to an act whose purpose is
to enable or facilitate the commission of a political offence, whether absolute
or relative, but which is committed by a perpetrator who does not act out of a
political motive, but is guided by other considerations. For example, the per-
petrator might have acted in exchange for remuneration, such as having sold
arms or agreed to help political activists cross a border illegally, or a close rel-
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ative of a wanted political activist, providing logistical support on the basis of
personal ties rather than rallying to the cause. Depending on the circum-
stances, such a situation may give rise to doubts about the impartiality of the
requesting state's courts, and thus justify a refusal to cooperate.

On the other hand, the mere risk of reprisals by the authorities following the
commission of an offence under ordinary law is not such as to give it a politi-
cal character, even as an incidental matter. Such a situation would have to be
examined under art. 2 a and d IMAC.

C. Exceptions to depoliticization

Swiss law has provided for a depoliticization exception to apply to certain
acts, on account of their seriousness, so that they cannot benefit from the
protection afforded to political offences. This is the case for crimes under in-
ternational law (1) and certain "terrorist" crimes (2). These exceptions are also
provided for in the international law by which Switzerland is bound.

Application of the depoliticization exception does not imply denying the po-
litical nature of the act complained of, but rather depriving it of any special
protection, by treating it in the same way as ordinary offences.

1. Crimes under international law

Amended following ratification of the Rome Statute of the International
Criminal Court, Swiss law now excludes the protection afforded to political
offenses when they constitute the most serious crimes under international
law, i.e. genocide (IMAC 3 al. 2 let. a), crimes against humanity (IMAC al. 3 let.
b) and war crimes (IMAC 3 al. 2 let. ¢).

The crime of aggression is not included in art. 3 para. 2 IMAC. This is due to
its inclusion in the Statute of the International Criminal Court at a later stage,
following lengthy debate, and to its failure to be transposed into Swiss positive
law. As it stands, the crime of aggression is not a crime for which the qualifica-
tion of political offence can be systematically refused. There have been sever-
al parliamentary interventions on this subject, and it seems likely that this of-
fence will soon be incorporated into the penal code. Should this be the case,
it would make sense to revise the IMAC at the same time, in order to include
this offence in the list of international crimes for which the political nature
does not exclude extradition.
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2. Terrorism and other particularly reprehensible acts

Switzerland has ratified the European Convention on the Suppression of Ter-
rorism (CERT), one of whose aims is to "reduce the scope of political offences
as an exception to extradition".

Adopting the exclusion provided for in Art. 1 and 2 of the CERT, the Swiss
Parliament amended Art. 3 IMAC to deny the protection afforded to political
acts in the case of any act "particularly reprehensible in that the perpetrator,
with a view to coercion or extortion, has endangered or threatened to endan-
ger the life or physical integrity of persons, in particular by hijacking an air-
craft, using mass extermination methods, triggering a disaster or taking
hostages" (art. 3 para. 2 let. d IMAC). Parliament has chosen to broadly echo
the terms used in art. 2 para. 1 CERT, by excluding political protection for
certain acts, rather than a general exclusion of any act described as "terrorist".
This wording reflects the difficulty of defining the notion of "terrorism" in
such a way as to avoid it encompassing persons who might be considered
"freedom fighters".

The protection of the political offence must be denied when three cumulative
conditions are met: a willingness to extort or coerce, endangerment or the
threat of endangerment, and - in the case of armed conflict - a violation of in-
ternational humanitarian law.

a. Intent to extort or coerce

The purpose of the act must be "to exert coercion or extortion", as co-perpe-
trator or accomplice.

This excludes from the scope of art. 3 al. 2 let. d IMAC recruitment or public
declarations of support for organizations using violence as a means to achieve
their political aims. Mere membership of an organization described as "terror-
ist" does not further meet this condition.

b. Endangerment of life and limb

Only acts of coercion or extortion involving the endangerment of life or limb,
or the threat of such endangerment, fall within the scope of art. 3 para. 2 let. d
IMAC. On this point, the Swiss Parliament has rejected the possibility offered
by the CERT of extending the depoliticization exception to acts of political
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violence directed exclusively against the freedom of individuals or acts against
property, but creating collective harm for individuals.

An exception to this principle exists in the case of acts of financing, for which
the classification as a political offence is excluded under the 1999 Convention
for the Suppression of the Financing of Terrorism.

There must be a sufficiently close causal link between the conduct of which
the person concerned is accused and the endangerment or threat of endan-
germent of life or limb. Such a solution also derives from respect for the prin-
ciple of legality, which prescribes an extensive interpretation of the legal pro-
visions on criminal matters against an accused person.

In Swiss case law, this has been reflected in decisions in favor of extradition of
a person accused of having supplied arms and explosives to an Albanian-
speaking separatist organization which was carrying out attacks in Serbia, of
an ETA supporter accused of renting accommodation used as a cache for
weapons and explosives, which were then used to carry out attacks, or of a
member of the Kurdistan Workers' Party (PKK) for his involvement in the
murder of a "village watchman" and for personally ordering the commission of
murderous attacks.

Acts that do not involve the commission or threat of a violent act against per-
sons do not fall within the scope of art. 3 para. 2 let. d IMAC. Such an inter-
pretation is all the more necessary given that it is not uncommon for prosecu-
tions for "terrorism" to be brought for acts relating to the exercise of funda-
mental rights, including within the Council of Europe. It is precisely in this
context that the protection afforded to political offences comes into its own.
The depoliticization exception for acts of "terrorism" should thus not apply to
support given to a fugitive who has no intention of committing acts of vio-
lence, the publication of press articles referring to the activities of illegal orga-
nizations, actions providing material and legal support to people detained for
terrorist offences or calling for their release, and participation in ceremonies
in memory of members of an organization killed by the forces of law and or-
der.

c. Violation of international humanitarian law

In the context of armed conflicts, including non-international ones, the mere
use of violence to achieve a political goal, including against individuals, does
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not qualify as "terrorism" or a particularly reprehensible act. Where the act
complained of takes place in such a context, the exception in art. 3 para. 2 let.
d IMAC applies only to acts involving a violation of international humanitari-
an law.

[II. MILITARY OBLIGATIONS

Art. 3 IMAC also provides for another exception, less frequently invoked, ex-
cluding extradition for acts which constitute a violation of military or similar
obligations, or acts directed against the national defense or defensive power
of the requesting state (IMAC 3 I).

The wording chosen by the federal legislator differs from that adopted by the
Council of Europe. The latter has chosen a negative definition, considering
military offences to be those which do not constitute offences under ordinary
law (CEExtr 4). The subsidiary nature of the IMAC is reiterated in art. 1 para.
1. Federal case law states that in the event of a conflict between national and
treaty law, Swiss law must be interpreted in accordance with international
law. When the request comes from an EEC member state, the negative defini-
tion therefore applies. In such a case, international cooperation is excluded
for an offence whose constituent elements derive solely from a law relating to
an obligation to serve, and which concerns conduct not punishable in an
equivalent manner under general criminal law. Where the request comes from
a third country, the positive definition will apply. We believe, however, that
this contradiction should be resolved by adapting the wording of domestic law
to that chosen by the Council of Europe.

In Swiss law, purely military offences are incorporated into the Military Penal
Code. These include refusal to serve, desertion, treason and service in a for-
eign army, as well as drunkenness, mutilation and violation of military con-
tractual obligations. As Parliament has chosen to include them in the Penal
Code, espionage and political and military intelligence are not military of-
fences, but may constitute political offences.

Violation of similar obligations is to be understood primarily as other obliga-
tions to serve. Judicial cooperation in criminal matters is therefore excluded
for breaches of civil service or civil protection provisions. The question of the
exclusion of cooperation in respect of infringements of the War Material Act,
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concerning goods for exclusive military use, has not yet been settled, but
should be clarified.

Contrary to what is asserted by the majority of legal writers, and in line witk
long-standing case law, exclusion is determined by the nature of the act and
not by the status of the perpetrator. A military offence is therefore not neces-
sarily an offence in its own right ("echte Sonderdelikt"), which can only be
committed by an individual with certain objective characteristics ("intraneus").
It is therefore not decisive whether the person being prosecuted is subject to
a military or similar obligation, or would have been at the time of the offence.
unless this is a constitutive element of the offence concerned. This question is
particularly topical at a time when private companies are increasingly taking
on military tasks in the context of national or international conflicts.

On the one hand, a person subject to an obligation to serve can, in principle,
be extradited if the alleged offence falls within the scope of ordinary law. For
example, homicide committed by a person in the exercise of his duty to serve
does not constitute a military offence.

On the other hand, the Military Penal Code expressly provides that "civilians'
may be subject to military criminal law. Civilians" can be prosecuted for the
commission of certain military offences, such as breach of military duty,
founding a group aimed at undermining military discipline, obstructing mili-
tary service or insulting a member of the military. In such cases, the exception
of art. 3 IMAC would apply.

In certain special cases, extradition should also be refused in application of
the fundamental right to conscientious objection, based on the right to free-
dom of thought, conscience and religion. The aim is to prevent a person being
prosecuted from being handed over to a State where, immediately after serv-
ing a sentence for an ordinary offence, he or she could be forced to perform
military service on pain of being deprived of his or her liberty. The person
must be able to justify that his or her opposition is based on a serious and in-
surmountable conflict between the obligation to serve in the army and his or
her sincere and deep-rooted convictions, religious or otherwise. Not all con-
victions are protected, and it is legitimate to require the person concerned to
provide proof of the seriousness of his or her convictions.
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Art. 8 Reciprocity

1 As a rule, a request shall be granted only if the requesting State
guarantees reciprocity. The Federal Office of Justice (FOJ) shall obtain a
guarantee of reciprocity if this is considered necessary.

2 Reciprocity is in particular not required for the service of documents
or if the execution of a request:

a. seems advisable due to the type of offence or to the necessity of
combating certain offences;

b. is likely to improve the situation of the defendant or the prospects of
his social rehabilitation; or

c. serves to clarify an offence against a Swiss national.



Art. 8 IMAC

3 The Federal Council may, within the scope of this Act, provide other
States with a guarantee of reciprocity.
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[. GENERAL

The principle of reciprocity in international mutual assistance in criminal
matters, enshrined in Art. 8 IMAG, is a condition for the granting of mutual as-
sistance. However, it only applies in the absence of an international coopera-
tion agreement or treaty in criminal matters between the states concerned, in
which case requests for mutual assistance are governed exclusively by Swiss
law and the general principles of public international law.

The principle of reciprocity may also apply in exceptional cases where there
is a bilateral or multilateral treaty on international mutual assistance in crimi-
nal matters, in particular where the offense covered by the request for assis-
tance is not covered by the treaty. Therefore, in order for mutual assistance to
be granted beyond the scope of the treaty, the principle of reciprocity must be
guaranteed. Consequently, an international agreement on mutual legal assis-
tance does not preclude the obtaining of an assurance for an area not covered
by it.

The guarantee of the principle of reciprocity must not be considered in a giv-
en situation but rather as a practice between States granting mutual assistance
in criminal matters. The requested State, granting mutual assistance in accor-
dance with the principle of reciprocity, expects the requesting State to pro-
vide the same assistance in a similar situation. The principle of reciprocity
may arise from treaty negotiations, previous practice between States, or the
granting of an assurance by the requesting State.

II. HISTORICAL BACKGROUND

The principle of reciprocity is a general rule of international law which allows
a State to make the advantage it grants to another State conditional on the ab-
solute assurance that it will obtain the same advantage if necessary. The prin-
ciple of reciprocity is generally based on customary international law. The
condition of reciprocity is an expression of the sovereignty of a State, which
considers the granting of mutual assistance to another State to be a political
act and not a legal act. With the evolution of the understanding of state
sovereignty and criminal policy objectives, the condition of reciprocity is
tending to become more flexible, due to a broad interpretation of the grounds
for exception, resulting from various factors, such as the evolution of state
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sovereignty, respect for human rights, the rise of international conventions,
and the mutual recognition of judicial decisions of other states. The compe-
tent authorities have broad discretion in this area. The principle of reciprocity
may be subject to political considerations; the text above should therefore be
followed, which means that the promotion of international cooperation must
be weighed against the preservation of sovereignty and other interests men-
tioned above.

In accordance with Art. 8 para. 1 IMAC, mutual assistance in criminal matters
is subject to the principle of reciprocity, in particular depending on the cir-
cumstances, including the seriousness of the offense. However, the law pro-
vides for exceptions to reciprocity (Art. 8 para. 2 IMAC): simple notification,
the nature of the act committed or the fight against certain forms of crime
(letter a), improvement of the situation of the person being prosecuted or
their chances of social rehabilitation (letter b) and, finally, the clarification of
an act directed against a Swiss citizen (letter c). Only the Federal Council is
competent to guarantee reciprocity to other states (Art. 8 para. 3 IMAC).

ITI. PRINCIPLE OF RECIPROCITY IN THE IMAC

A. Requirement of reciprocal guarantees (para. 1)

1. General

In accordance with Art. 8 para. 1 IMAC, Switzerland shall only grant a request
for mutual assistance from a foreign state if that state grants reciprocal guar-
antees. This is a principle of international law which allows the requested
State to make the granting of mutual assistance conditional on the requesting
State guaranteeing it, where appropriate, the same advantage, i.e. the same
type of judicial assistance for the same purposes (do uf des).

Reciprocity is therefore a principle that is “essential to the granting of mutual
legal assistance, extradition, delegation of prosecution and the enforcement of
decisions.” Consequently, mutual assistance cannot be granted if the request-
ing State does not grant reciprocity and there are no grounds for exception
within the meaning of Art. 8 para. 2 IMAC.

The principle of reciprocity plays an essential role, bu# only when coopera-
tion is based on the Mutual Assistance Act (IMAC): reciprocity plays a very
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limited role in international mutual assistance agreements, since these are, in
accordance with the principle of pacta sunt servanda (Article 26 of the Vien-
na Convention on the Law of Treaties), binding on the States party to the
treaty, subject to a fundamental breach (Article 60 of the Vienna Convention
on the Law of Treaties).

The requirement of reciprocity as a prerequisite for mutual legal assistance is
primarily in the interest of the State and not of the person concerned by the
request for assistance. Nevertheless, under Swiss law, the latter may invoke it
when it is in their favor. For this reason, the reduction in the importance of
reciprocity or the broad interpretation of the exceptions in Art. 8 para. 2
IMAC play de facto to its disadvantage by allowing the scope of mutual assis-
tance to be extended.

The provision of Art. 8 IMAC deals with incoming requests, but Switzerland
has a symmetrical system for outgoing requests under Art. 30 para. 1 IMAC,
which reads as follows:

“The Swiss authorities may not make a request to a foreign State which the)
would not be able to comply with under this Act.”

2. Guarantee of reciprocity

As mentioned above, the principle of reciprocity is based on mutual expecta-
tions between States to grant each other the same advantages for the same
purposes; these may result from contractual negotiations, previous practice or
assurances given to that effect. The OEIMP specifies that the condition of
reciprocity is also fulfilled when mutual assistance can be obtained from the
foreign State without the involvement of its authorities (Art. 1 OEIMP). Each
situation must be analyzed to determine whether or not reciprocity is lacking
in the case in question.

The granting of reciprocity does not pose any difficulty when the requesting
State has already granted Switzerland the same mutual assistance that it is re-
questing. This can be defined as mutual assistance where the purpose and
content of the cooperation are identical, in particular with regard to the of-
fense in question. Thus, reciprocity is presumed with regard to States with
which Switzerland cooperates regularly and is based on the principle of trust
and international good faith.
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In cases where the requesting state has never granted similar mutual assis- 13
tance, it is necessary to analyze the state's behavior, taking into account its
national legislation on mutual assistance and, more broadly, its practice in
cases with a similar purpose and content with Switzerland but also, where ap-
plicable, with other states. It follows that if the requesting State generally
grants the mutual assistance it has requested, reciprocity is deemed to exist,
whereas if it does not grant mutual assistance in similar situations, mutual as-
sistance should not be refused de facto but should be made subject to a decla-
ration of reciprocity. The Federal Office of Justice (FOJ) of the Federal De-
partment of Justice and Police (FDJP) has the authority to assess whether a
declaration of reciprocity should be requested in its capacity as central au-
thority. Thus, in accordance with the wording of Art. 8 para. 17 _fine IMAC,
‘the FOJ shall request a guarantee of reciprocity if the circumstances so re-
quire.” It therefore has broad discretion in this matter. The FQOJ is competent
to examine the validity of the guarantee of reciprocity provided by the re-
questing State. It should be noted that this guarantee must be given before
Switzerland decides on the granting of mutual assistance, in accordance with
the ordinary rules on international guarantees. In accordance with the princi-
ple of trust that underpins relations between states, the Swiss authorities are
not required to verify that the declaration of reciprocity complies with the
formal requirements of foreign law or that the authority issuing the declara-
tion of reciprocity is competent to do so, except in cases of manifest abuse. In
cases of manifest abuse, the Swiss authorities may refuse to recognize the
declaration of reciprocity made by the requesting State, which constitutes an
exception to the principle of trust. Consequently, a case of manifest abuse
suspends the presumption of validity attached to state declarations and
reestablishes review by the FQJ. In such a case, the FOJ may refuse to grant
mutual assistance, request clarification, or demand a new declaration of reci-
procity.

3. Scope

The requested state may require the requesting state to provide a guarantee of 14
reciprocity whereby it undertakes to grant mutual assistance in the future to
the same extent and under the same conditions as that granted to it. By this
guarantee, the requesting state undertakes to grant mutual assistance to the
requested state for a specified period. It may do so in the form of an individual
guarantee or global guarantees.
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The scope of the guarantee must at least cover the purpose and content of the
mutual legal assistance requested: in this case, it is an individual guarantee.
The individual guarantee has the legal nature of a unilateral act whose binding
nature is attributed, in public international law, to the protection of trust.
However, it is subject to the condition that the requested mutual legal assis-
tance is granted.

It is also possible for the guarantee to cover an entire area, such as extradition
in general, but to be limited to aspects of the offense, such as the threat of a
minimum penalty: in this case, we speak of comprehensive guarantees. Global
guarantees fall within the scope of reciprocity in the broad sense and have the
characteristics of a treaty under public international law, often constituting a
minimum prior mutual legal assistance agreement, which may, however, be of
a certain duration.

The guarantee of reciprocity is not subject to any particular formal require-
ments, but it must be in writing. It may, for example, take the form of an ex-
change of letters. The national law of the requesting State determines who is
competent to grant the guarantee of reciprocity. In Switzerland, in accor-
dance with Art. 8 para. 3 IMAC, the Federal Council is responsible for guaran-
teeing reciprocity to other states. The FOJ has the power to assess whether it
is appropriate to request a declaration of reciprocity in its capacity as central
authority. In practice, it is the International Mutual Assistance Division of the
FQJ that requests a guarantee of reciprocity if circumstances so require. The
Federal Department of Foreign Affairs (FDFA), in particular the Directorate of
International Law (DIL), may be consulted if political or diplomatic considera-
tions so warrant.

It is clear that the requesting state, which agrees to provide a guarantee of
reciprocity, is bound by it only if the requested state accepts it. Acceptance is
preceded by an examination to determine whether the declaration guarantees
reciprocity at least to the extent of the request for assistance. Acceptance de-
pends on the form and content of the requesting State's declaration, but also
on its reliability and the political context.

19 As the FOJ is responsible for determining whether a guarantee is necessary, it

is also responsible for examining it in accordance with Art. 80p IMAC and, if
necessary, accepting it.
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B. Exceptions to guarantees of reciprocity (para. 2)

In certain exceptional cases, Switzerland may grant mutual assistance even if
reciprocity is lacking, in accordance with Art. 8 para. 2 IMAC. Reciprocity is
not required for simple notifications. Nor is it required where the execution of
the request is in the interest of criminal prosecution, in the interest of the
person being prosecuted, or even where it serves to clarify an act directed
against a Swiss citizen.

The FOJ is responsible for determining whether the request for assistance can
be exempted from the guarantee of reciprocity because it falls within the
scope of Art. 8 para. 2 IMAC. In doing so, it also has broad discretion. The
opinion of the person concerned by the request for assistance has limited
weight in the assessment of reciprocity, since this requirement is primarily in
the interest of the state, not of the person concerned by the request. The per-
son concerned cannot demand that a guarantee of reciprocity be provided,
but may invoke its absence when it is favorable to them, in particular to chal-
lenge the legality of the mutual assistance. However, they cannot oppose the
granting of mutual assistance on the sole ground that reciprocity is ensured
but would be unfavorable to them.

Reciprocity is not necessary where the execution of the request appears to be
required by the nature of the act committed or by the need to combat certain
forms of crime, the prosecution of which is in the international public inter-
est. This exception applies in particular to the suppression of organized crime
and economic crime, money laundering and corruption, as well as interna-
tional crimes. In other words, in certain cases, Switzerland has an interest in
granting mutual legal assistance for certain offenses because of their serious
nature. These offenses undermine the peace, security, or fundamental values
of the international community. According to Popp, these must be offenses
that are subject to international criminal prosecution and must be criminal-
ized by international conventions, such as genocide, racial discrimination,
hostage-taking, terrorism, slavery, counterfeiting, trafficking in children and
women, or money laundering.

Reciprocity may also be excluded where the execution of the request is in the
interest of the person being prosecuted or their prospects for reintegration.
An improvement in the situation of the person being prosecuted is only con-
ceivable in the context of minor mutual assistance and is limited to evidence
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that is exculpatory. Whereas the situation in which the execution of the re-
quest for mutual assistance is likely to improve the chances of social rehabili-
tation of the person being prosecuted refers to the execution and may extend
to extradition. This corresponds in particular to the content of Art. 100(b)
IMAC, which provides that:

" The execution of a Swiss criminal decision may be delegated to a foreigr
state if the delegation is likely to improve the social rehabilitation of the con-
vicled person or if Switzerland cannot obtain extradition.”

Finally, reciprocity is not necessary when the purpose of the request is to in-
vestigate an offense against a Swiss citizen. This category of exception may
apply to minor mutual assistance and extradition. The provision also appears
to extend to the prosecution of offenses committed against legal persons
domiciled in Switzerland. This exception is based on the desire to protect the
fundamental interests of Switzerland and its nationals, whether natural or le-
gal persons. However, in an international context marked by the proliferation
of international mutual legal assistance treaties and the affirmation of princi-
ples of cooperation and mutual recognition, unilateral recourse to mutual as-
sistance without reciprocity could be perceived as a weakening of the princi-
ple of reciprocity, a pillar of equality between states.
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I. GENERAL INFORMATION

A. The transfer of sentenced persons

The transfer of sentenced persons is a more recent area of international mu-
tual assistance in criminal matters, compared with mutual legal assistance and
extradition. For reasons of national sovereignty, criminal sanctions used to be
enforced on the territory of the State that imposed the sanction. The ever-in-
creasing ease with which people can travel between different States means
that some of them commit offences in a State other than their State of nation-
ality and/or residence, and have to undergo a custodial sentence in an unfa-
miliar environment, far from their family and social ties. However, the aim of
criminal law enforcement is also to socially reintegrate the person convicted
of an offence, once the sentence has expired. Such social reintegration is not
possible, or is made more difficult, if the person serves his or her sentence
abroad. What's more, enforcing a criminal sanction in a state other than the
one of nationality and/or residence can lead to discrimination against convict-
ed offenders who do not speak the language, or who may be restricted in cer-
tain ways from serving their sentence, e.g. because of a greater risk of ab-
sconding. As a result, the transfer of sentenced persons has become an in-
creasingly common practice on the international scene.

The transfer of sentenced persons refers to the case where a person has been
sentenced in a state other than that of his or her nationality and/or residence,
but would be transferred to the latter to serve the custodial sentence to which
he or she has been sentenced. The sentenced person does not, however, have
a right to be transferred. They can express their wish to be transferred to ei-
ther the sentencing or the enforcing state, but it is these two states which then
decide on the transfer.

The main purpose of a transfer is humanitarian, enabling the sentenced per-
son to be better reintegrated into society. Enforcing a custodial sentence in
the State of nationality and/or residence gives a better prospect of reintegra-
tion following the sentence, since it enables the person to maintain his or her
family and social network, for example, and relieves the sentencing State of
the costs of a person who in principle should not remain in the sentencing
State on release. This is particularly the case when the convicted person has
lost his residence permit as a result of his conviction. Serving a sentence in
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the territory of a State from which the person will subsequently be expelled
offers virtually no possibility of reintegration.

B. Legal bases

The transfer of sentenced persons is governed mainly by international agree-
ments. The IMAC does contain a few provisions relating to the enforcement
of decisions (art. 94ss). Enforcement of decisions, however, concerns cases
where a person has been sentenced abroad but is still in Switzerland. In con-
trast, the transfer of sentenced persons is not regulated in detail in the IMAC.
It involves not only the enforcement of the decision, but also a change in the
place where the sentence is to be served, and therefore in the convicted per-
son's place of residence. The transfer of sentenced persons therefore contains
elements of both sentence enforcement within the meaning of art. 94 ff. of
the IMAC and extradition within the meaning of art. 32 ff. Because of this sec-
ond dimension, i.e. the physical transfer of the person, it is important for the
two States involved to agree on the surrender of the person and on the terms
and conditions thereof, and this requires the conclusion of an international
agreement. The CTPC Message also specifies that the transfer of Swiss na-
tionals sentenced abroad can only take place in very limited cases, on the ba-
sis of national law. In most cases, therefore, the transfer of sentenced persons
requires an international, bi- or multilateral treaty between Switzerland and
the sentencing or executing state.

For Switzerland, the CTPC is the main instrument for the transfer of sen-
tenced persons. It was adopted in the early eighties, much later than the con-
ventions on extradition and mutual legal assistance (adopted in the late fifties),
and is open to ratification by non-member states of the Council of Europe
(hereafter: CoE). It has been widely ratified by non-member states of the CoE:
23 non-member states have ratified it, for a total of 69 ratifications. Switzer-
land ratified it on May 1, 1988, and supports non-member states wishing to
join the CoE. Thanks to its widespread ratification, the CTPC has acquired a
special status as the most widely ratified international instrument on the
transfer of sentenced persons. The Organization of American States (OAS) has
adopted the Inter-American Convention on the Enforcement of Decisions
Rendered by Foreign Criminal Courts. Like the CTPC, it was adopted within
the framework of a regional organization, but is also open to ratification by
non-member states. Switzerland, however, is not a party. The number of
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states that have ratified the OAS instrument is also more limited, with 24
states having done so. The CTPC is therefore the standard applicable in
Switzerland for transfers.

Other instruments also contain transfer provisions. These include the United
Nations Convention against Transnational Organized Crime, Art. 17 of which
states that States may consider concluding bilateral or multilateral agreements
on this subject, the United Nations Convention against Corruption, Art. 45 of
which states that States may consider concluding bilateral or multilateral
agreements on this subject, and other international instruments in their re-
spective fields of application. The provisions of these instruments are not very
detailed, however, and encourage States to conclude bi- or multilateral
treaties. The exception is the Ljubljana-Hague Convention on International
Cooperation in the Investigation and Prosecution of the Crime of Genocide,
Crimes against Humanity, War Crimes and Other International Crimes, adopt-
ed on May 26, 2023 in Ljubljana. The latter, not yet in force, contains a de-
tailed chapter on the transfer of sentenced persons (Chapter V, art. 66 ff).
However, this chapter is largely inspired by the principles of the CTPC.

As mentioned above, Switzerland generally encourages States to accede to
the CTPC. However, in cases where the State does not do so, the only possi-
bility of transferring a Swiss national sentenced to a long custodial sentence
abroad is to negotiate a bilateral agreement, since the Swiss authorities must
in principle be bound by a treaty with each State with which a transfer is en-
visaged. As a result, several transfer agreements have had to be concluded.

II. BACKGROUND

Following ratification of the CTPC, Switzerland mainly carried out transfers
on the basis of this instrument. However, humanitarian considerations led
Switzerland to conclude bilateral agreements with certain States for which
ratification of the CTPC was not a prerequisite. In 1997, for example, Switzer-
land concluded a transfer treaty with Thailand, followed by one with Morocco
in 2002.

However, these agreements required the approval of the Federal Assembly.
The parliamentary procedure can be lengthy, as the Federal Assembly has to
be consulted for each treaty, even though their content is similar and corre-
sponds to CTPC standards. However, time is of the essence when it comes to
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adopting these treaties, as they are often negotiated on the basis of a specific
case, such as a Swiss person sentenced to a long custodial sentence in a coun-
try where detention conditions do not necessarily correspond to Swiss stan-
dards. The sooner the treaty enters into force, the sooner the person should
be able to be transferred.

In order to facilitate the procedure, and to avoid repeatedly involving the
Federal Assembly in accepting similar texts, the content of which it has al-
ready decided upon, Art. 8a has been adopted. It allows the Federal Council
to adopt transfer treaties on its own, provided they are based on the CTPC.
This article was submitted to the Federal Assembly in parallel with the ap-
proval of the treaty with Morocco. Art. 82 IMAC came into force on Novem-
ber1, 2002.

ITI. SCOPE OF APPLICATION

Art. 8a IMAC provides that the Federal Council may conclude bilateral trans-
fer treaties on its own, if these are based on the CTPC. This is a delegation of
competence (A.) which implies the fulfilment of various conditions (B.).

A. Delegation of competence

Art. 8a IMAC is a regulation delegating competence. Under Swiss law, it is in
principle the Federal Assembly which is competent to approve international
treaties (art. 166 para. 2 first part Cst.). This stems from the fact that important
legislative acts must be approved by parliament, and underpins the principle
of legality. The Federal Assembly may, however, delegate this power to the
Federal Council by means of a law or treaty (art. 166 para. 2 second part Cst.).
This possibility of delegating authority is specified in art. 7a LOGA. It must be
based on a law or treaty approved by the Federal Assembly, and be sufficiently
limited and precise. It is particularly common if the treaties are, for example,
technical and similar, in order to avoid overloading the work of the Federal
Assembly. The Federal Council may then conclude a treaty, but only within
the framework of this delegation of powers. If the treaty goes beyond what is
permitted by the delegation, the approval of the Federal Assembly is required.

With regard to the transfer of sentenced persons, as mentioned above,
Switzerland must, in principle, have a treaty in place in order to transfer a
sentenced person. If Switzerland encourages states to join the CTPC, it must
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conclude bilateral agreements with those that do not. This could lead to the
conclusion of a large number of bilateral agreements similar in content to the
CTPC. In order to relieve the Federal Assembly and facilitate the adoption of
such treaties, an amendment to the IMAC has been proposed. Art. 8a IMAC
has been added.

B. Conditions

As prescribed by art. 166 para. 2 Cst and art. 7a LOGA, art. 8a IMAC consti-
tutes a norm of delegation of competence. Several conditions must be met
before the Federal Council can conclude an agreement without the approval
of the Federal Assembly.

The first is that the treaty covered by this provision must be a bilateral treaty
between Switzerland and another state. Multilateral treaties remain the re-
sponsibility of the Federal Assembly, and must be approved by the latter be-
fore they can be ratified by the Federal Council.

The second condition is that the treaty deals with the transfer of sentenced
persons. Other matters governed by the IMAC are not affected by this delega-
tion of competence. Thus, treaties dealing with international mutual assis-
tance in criminal matters, extradition or the delegation of criminal prosecu-
tion remain within the competence of the Federal Assembly. Treaties con-
cerning the enforcement of other criminal decisions which do not involve the
transfer of convicted persons, such as the enforcement of financial sanctions,
must also be approved by the Federal Assembly.

The third condition is that the treaties concluded by the Federal Council must
be inspired by the principles laid down in the CTPC. As mentioned above, the
CTPC is of particular value in Switzerland and on the international scene, as
it is an instrument that enjoys widespread ratification and to which Switzer-
land acceded many years ago. In addition, the CTPC was the subject of a par-
liamentary procedure during which the Federal Assembly was able to express
its opinion on its content, and accepted its ratification. As a result, the princi-
ples enshrined in the Convention have been the subject of a democratic
process in Switzerland, and are now part of Swiss law. Insofar as the Federal
Assembly has already been consulted on them, a new consultation for each
treaty that incorporates the principles of this instrument can be seen as super-
fluous.
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It should be pointed out, however, that only the principles laid down in the
CTPC can be included in treaties which the Federal Council is empowered to
conclude alone. If the treaty includes principles from the Additional Protocols
to the CTPC, it must be approved by the Federal Assembly. For example, bi-
lateral treaties which provide for "forced" transfer, i.e. transfer without the
consent of the sentenced person, as provided for in the Additional Protocol to
the CTPC, must be submitted to the Federal Assembly. This is the case for the
treaty with Kosovo, which was concluded in 2012 and approved by the Feder-
al Assembly in 2013.

Finally, the message also specifies that the treaty must not be subject to an
optional referendum. Treaties on the transfer of sentenced persons adopted
prior to this delegation of competence were not subject to referendum (nei-
ther the treaty with Thailand nor that with Morocco were subject to referen-
dum, nor indeed the CTPC). However, these treaties were approved prior to
the amendment of art. 141 Cst and the addition of para. 3 to letter d., which
stipulates that treaties containing important provisions establishing rules of
law must be submitted to a referendum. General and abstract provisions of di-
rect application which create obligations, confer rights or allocate powers are
deemed to establish rules of law (art. 22 para. 4 LParl). Moreover, the Federal
Assembly appears to interpret this rule restrictively, and to require a referen-
dum even where treaties are similar in terms of content. Transfer treaties
adopted after the constitutional amendment would, in our view, be subject to
an optional referendum. This is the case with the treaty between Switzerland
and Kosovo, which was subject to such a referendum.

In our opinion, however, this condition should not be mentioned, as it is not a
condition in itself. Indeed, the optional referendum can only be requested for
acts that have been approved by the Federal Assembly, and the very purpose
of the delegation provided for in Art. 8a is that treaties falling within the scope
of this delegation of competence should not be approved by the Federal As-
sembly. They will therefore not be subject to an optional referendum, by
virtue of art. 8a IMAC.

C. Practice

Following the entry into force of art. 8a IMAC, Switzerland has concluded
several bilateral treaties making use of this delegation of competence. Agree-
ments have been concluded with Peru, Paraguay, the Dominican Republic,
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Cuba, Brazil and Barbados. These agreements, insofar as they are inspired by
the principles of the CTPC, were concluded directly by the Federal Council
without being submitted to the Federal Assembly.

In contrast, the treaty with Kosovo, as mentioned above, provides for transfer
without the consent of the person concerned. It goes further than the CTPC,
since it incorporates standards contained in the Additional Protocol to the
CTPC. It has therefore been approved by the Federal Assembly, as it falls out-
side the scope of the delegation of competence.

The opinion expressed reflects the personal opinion of the author and is not
binding on the Federal Office of Justice.
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Chapter 16 Protection of Personal Data
Art. 116 Right to information in pending proceedings

I'Where mutual assistance proceedings are pending, the person who is
the object of a request for international cooperation in criminal matters
shall be allowed access to the personal data related to them and the
following information:

a. the purpose of and legal basis for the data processing;

b. the period that the personal data will be retained or, if this is not
possible, the criteria for determining this period;

c. the recipients or the categories of recipients;

d. the available information on the origin of the personal data;
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e. the information that they require to be able to assert their rights.

2 The competent authority may refuse to provide the information, limit
the information provided or defer provision of the information if there
are grounds for doing so under Article 804 paragraph 2 or if:

a. it is necessary because of overriding interests of third parties;

b. it is necessary because of overriding public interests, in particular
relating to the internal or external security of Switzerland; or

C. an enquiry, an investigation, court proceedings or international
cooperation proceedings in criminal matters may be prejudiced by
providing the person concerned with information.
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[. HISTORY OF ORIGIN

On March 1, 2019, Art. 776 entered into force as part of the newly introduced
Chapter 76 of the Federal Act on International Mutual Assistance in Criminal
Matters (IMAC). This provision is intended to ensure the protection of per-
sonal data in pending mutual assistance proceedings by enshrining a right to
information.

The provision was introduced as part of the total revision of the Federal Act
on Data Protection (FADP) and implements the requirements of EU Directive
2016/680 . With the implementation of EU Directive 2016/680 and the intro-
duction of Art. 776 into the IMAGC, the federal government is making use of its
legislative powers, as intergovernmental cooperation in criminal matters is
governed by federal law.

II. SIGNIFICANCE OF THE STANDARD

The FADP does not apply to international mutual assistance proceedings in
criminal matters. The processing of personal data in these mutual assistance
proceedings falls within the scope of application of the European legal instru-
ment. Art. 776 IMAC regulates the right to information in the context of pend-
ing mutual legal assistance proceedings and thus implements the requirements
of Art. 14 and 18 of EU Directive 2016/680, which are also relevant for
Switzerland due to Schengen cooperation.

Art. 716 IMAC is a special right to information in the context of pending mutu-
al assistance proceedings that takes precedence over other procedural provi-
sions. In particular, the application of the provisions of the Swiss Code of
Criminal Procedure (CrimPC) on data processing is excluded.

The application of Art. 776 IMAC is not limited to federal authorities such as
the Office of the Attorney General of Switzerland or the Federal Office of Jus-
tice. The provision applies to all authorities, including cantonal authorities,
that are involved in supporting mutual legal assistance proceedings or that de-
cide on foreign requests for mutual legal assistance.
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I1I. SCOPE OF APPLICATION OF ART. 778 IMAC

A. Scope of application of the right to information (Art. 776 para.
1 IMAC)

Art. 776 IMAC basically serves to strike a balance between procedural rights
and data protection. In particular, the provision takes account of the need for
special data protection regulations to protect personal data during pending
mutual assistance proceedings. The right to information in Art. 776 IMAC en-
ables the requesting persons to obtain transparency regarding the processing
of their personal data by the authorities.

The provision grants a person who is the subject of a request for intergovern-
mental cooperation in criminal matters the right to access their personal data
and the information listed in Art. 776 para. 1 lit. a-e IMAC. At the same time,
the competent authorities that process personal data in the context of mutual
assistance proceedings are subject to corresponding information obligations.

Accordingly, the person concerned has the right of access to the personal data
relating to them. According to Art. 5 lit. a FADP, this includes "all information
relating to an identified or identifiable natural person" and all information list-
ed exhaustively in Art. 776 para. 1lit. a-e IMAC.

Pursuant to Art. 776 para. 1 IMAC, the data subject has the right to obtain in-
formation about the processing of their personal data. This initially includes
the right to know the purpose and legal basis of the processing. Data process-
ing includes all operations relating to personal data, regardless of the means
and procedures used, in particular the collection, storage, retention, use,
modification, disclosure, archiving, deletion or destruction of data. The data
subject also has the right to know how long their data will be stored or, if this
is not possible, at least the criteria for determining this period. In addition, the
competent authority may provide them with information about the recipients
or categories of recipients of their personal data and the available information
about the origin of this data. Finally, the data subject has the right of access to
information that is necessary for the effective exercise of their rights. This
means, among other things, that the competent authority must inform the
data subject that their data protection claims are being assessed in the context
of pending mutual legal assistance proceedings and are subject to the same le-
gal remedies.
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A person who is the subject of a request for international cooperation in crim-
inal matters may object to the unlawful processing of their personal data in
accordance with Art. 7/7d IMAC. They may demand that the competent au-
thorities rectify or erase unlawfully processed personal data in accordance
with the provisions of the IMAC. However, the deletion of personal data is
subject to exceptions in accordance with Art. 11dpara. 2 IMAC. In certain cas-
es, personal data cannot be deleted, but only "restricted" in its processing.
This means that the data is not deleted completely, but access and processing
is restricted.

B. Addressees of the right to information

According to Art. 776 para. 1 IMAGC, the right to information differs from that
under Art. 14 and 16 of EU Directive 2016/680 in that only the "person against
whom a request for intergovernmental cooperation is made" and not the "per-
son concerned" is entitled to information.

In contrast to the provision in Art. 11bpara. 1 IMAC, EU Directive 2016/680
assumes that the processing of personal data in mutual legal assistance pro-
ceedings potentially affects different categories of persons who could be enti-
tled to the right of access. Accordingly, according to EU Directive 2016/680,
all "data subjects" should have a right of access, in particular suspects, convict-
ed offenders, victims and other parties such as witnesses, persons with rele-
vant information or persons in contact or associated with suspects or convict-
ed offenders.

However, it follows from Art. 776 IMAC that only persons against whom a re-
quest for mutual legal assistance is directed are entitled to receive informa-
tion. This shows that the Swiss legislator apparently wanted to limit the group
of persons entitled to receive information to a narrowly defined group of au-
thorized persons - similar to the eligibility for appeal in the IMAC - contrary
to the requirements of EU Directive 2016/680.

The provision of Art. 776 para. 1 IMAC, according to which only the persons
against whom the request for mutual legal assistance is directed are entitled to
the right to information, is also in conflict with other data protection provi-
sions of the IMAC. In particular, it violates the authorization provision in Art.
11/ para. 2 lit. a IMAC, which was issued in implementation of Art. 6 of EU Di-
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rective 2016/680. This provision requires the competent authorities to distin-
guish between different categories of persons when processing personal data.

The right to information under Art. 776 IMAC is also handled more restrictive-
ly than in domestic criminal proceedings. According to Art. 97 CrimPC, not
only the "parties" to pending criminal proceedings, but also "other parties to
the proceedings" have the right to information about the personal data con-
cerning them. These parties to the proceedings include injured persons, per-
sons making a complaint, witnesses, persons providing information, experts or
third parties adversely affected by procedural acts. Conversely, persons who
do not belong to any of these categories have no right to information under
Art. 97 CrimPC, even if their personal data is being processed in pending
criminal proceedings.

From a fundamental rights and human rights perspective, the restrictive regu-
lation of persons entitled to information under Art. 11b IMAC means that per-
sons whose rights under Art. 13 para. 2 FC and Art. 8 ECHR are affected are
denied the right to information in legal assistance proceedings. For example,
witnesses or third parties adversely affected by proceedings have no right to
information under Art. 11b para 1 IMAC, even if their personal data is con-
tained in the case files. Although Art. 8 para. 1 ECHR does not provide for an
explicit right to information for individuals, the lack of legal protection in the
area of data protection can lead to a violation of the right to an effective rem-
edy under Art. 13 ECHR.

The right to information in the context of pending mutual legal assistance
proceedings pursuant to Art. 11b IMAC is therefore more restrictive than in
the relevant Swiss and EU provisions. This is contrary to the aim and purpose
of Art. 776 IMAC, which is to be interpreted as a data protection provision
within the meaning of EU Directive 2016/680. The literature therefore takes
the view that an overly narrow interpretation should be avoided and that the
persons concerned should be granted access to their personal data in pending
mutual legal assistance proceedings. In a ruling on the transfer of documents
issued by lawyers, the Federal Supreme Court also pointed out that there may
be exceptions in connection with the provisions on the protection of personal
data (Art. 776 et seq. IMAC).
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C. Restrictions (Art. 776 para. 2 IMAC)

The right to information under Art. 776 para. 1 IMAC is not absolute. The pos-
sible grounds for restricting the right to information are broadly defined in the
provision. According to Art. 776 para. 2 IMAC, the competent authority may
refuse, restrict or postpone the provision of information if there are grounds
pursuant to Art. 80b para. 2 IMAC or if one of the conditions pursuant to Art.
116 para. 2 lit. a-c IMAC is met.

Pursuant to Art. 11b para. 2 lit. a-c IMAC, the right to information of affected
persons may be restricted if overriding interests of third parties (lit. a) or over-
riding public interests, in particular with regard to the internal or external se-
curity of Switzerland (lit. b), so require. In addition, the right to information
may be restricted if the disclosure of personal data could jeopardize an inves-
tigation, an inquiry, legal proceedings or international mutual legal assistance
proceedings (lit. c).

The list in Art. 776 para. 2 IMAC is not exhaustive. In individual cases, the au-
thority may rely on further grounds to restrict the right to information in
pending mutual assistance proceedings.

In addition to the grounds for restriction listed in Art. 776 para. 2 lit. a-c IMAC,
the grounds listed in Art. 8056 para. 2 lit. a-e IMAC also apply to the right to
information. Accordingly, the right to information may be restricted if this is
in the interests of foreign proceedings (lit. a). This applies in particular to cas-
es where there is a risk of collusion and there are indications that the persons
entitled to information under Art. 776 IMAC could indirectly gain access to
evidence from the mutual legal assistance proceedings and thus jeopardize
the integrity of the foreign criminal proceedings. The protection of a substan-
tial legal interest, if the requesting state so requires (lit. b), as well as the nature
or urgency of the measure to be taken (lit. ¢) may also lead to a restriction of
the right to information. This applies in particular to cases of precautionary
measures in which the right to information can only be granted after such
measures have been ordered, for example to secure evidence such as the
blocking of a bank account. A restriction is also possible to protect essential
private interests (lit. d), such as in particular private confidentiality interests or
to protect the safety of persons (e.g. psychological integrity). Finally, under
certain circumstances it may be appropriate not to provide information to the
persons concerned if parallel proceedings are ongoing in Switzerland and the
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disclosure of personal data would jeopardize the evidence in the mutual legal
assistance proceedings (lit. e).

The grounds for restriction provided for in Art. 80b para 2 and Art. 776 para. 2
IMAC may overlap to some extent. However, the decision of the competent
authority to refuse, restrict or postpone the provision of information must be
justified. However, this justification must be given in such a way that the re-
fused information is not disclosed.

A further restriction of the right to information pursuant to Art. 776 IMAC
arises from the general scope of the IMAC. The IMAC, including Art. 776
IMAC, does not apply to mutual assistance proceedings in criminal matters if
Switzerland is bound to the requesting state by an international mutual assis-
tance treaty in criminal matters.

Thus, in a specific case of criminal mutual assistance proceedings in which
Switzerland and Ukraine were bound by the European Mutual Assistance
Convention (EUeR), the Federal Criminal Court held that the data protection
provision - in this case Art. 7ZZ/IMAC - was not applicable to states that guar-
antee an adequate level of data protection. The right to information under
Art. 776 IMAC (as well as Art. 11f IMAC) is therefore subsidiary in nature, re-
gardless of whether it is asserted by a person directly affected by a request for
mutual legal assistance or by a third party not directly affected.

However, an exclusion of the right to information on the basis of a treaty is
only possible if the level of protection of the international mutual assistance
treaty with regard to the right to information corresponds to that of the
IMAC. This also follows from the principle of favorability, according to which
domestic law may not provide for more restrictive conditions than treaty law.
Otherwise, the data protection standards pursuant to Art. 776 IMAC would
have to be applied despite a special mutual legal assistance treaty between
Switzerland and the requesting state.
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Chapter 3 Domestic Procedure
Section 1 Authorities and Powers
Art. 16 Cantonal authorities

I The cantons shall participate in the conduct of extradition
proceedings. Unless federal law provides otherwise, they are required to
execute the requests for other forms of mutual assistance and the
transfer of proceedings and to execute criminal judgments. The cantons
shall be subject to the supervision of the Confederation provided this
Act applies.
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[. GENERAL HISTORICAL OVERVIEW OF THE ORIGIN OF
THE STANDARD

Prior to the entry into force of the EIMP, the extradition procedure, depend-
ing on the nature of the allegations, allowed either the administration or the
Federal Supreme Court to rule. There were no regulations governing the oth-
er types of criminal cooperation, i.e. other acts of mutual assistance (also
known as "minor" or "accessory" mutual assistance), delegation of the prose-
cution and punishment of an offence, and enforcement of foreign criminal
judgments.

In practice, the division of powers depended on the legal nature of the issues
to be decided: cantonal authorities, empowered by cantonal procedural
codes, decided on questions of the application and scope of procedural re-
quirements, while the Police Division generally ruled on questions relating to
international relations, conditions and restrictions on mutual assistance. In
addition, the Police Division could challenge the decisions of the cantonal au-
thorities by means of a denunciation addressed to the federal supervisory au-
thority. The Police Division's decisions could be challenged by means of an
administrative appeal.

As can be seen from the Federal Council's Message to the Federal Assembly
in support of a law on international mutual assistance in criminal matters and
a federal decree on the reservations relating to the European Convention on
Extradition of March 8, 1976 (hereinafter referred to as "the Federal Council's
Message of March 8, 1976"), this division of powers was unsatisfactory: it was
possible for both the Federal Council and the Federal Supreme Court to be
competent to rule in the same case. Moreover, in other acts of mutual assis-
tance, jurisdiction was unclear, creating the risk that, if the first authority
seized was incompetent, the appeal would subsequently be rejected by the
other authority for late filing. In addition, public interest in certain aspects of
international legal assistance - notably the protection of secrecy - was grow-
ing, and the number of appeals was increasing. It was imperative to establish
"uniform and judicious regulations for all modes of collaboration". The Feder-
al Council therefore decided that Article 12 EIMP, which later became Article
16, would grant the Federal Administration jurisdiction over extradition pro-
ceedings. As for other cases of mutual assistance, they were entrusted to the

Lisa Harrison 85



Art. 16 IMAC

cantons for reasons of expediency - the Confederation had the appropriate
bodies only in special cases - and insofar as a federal authority was not com-
petent.

It is interesting to note that this article, like article 17 EIMP, was largely in-
spired by article 3 of the Federal Act on the Treaty with the United States of
America on Mutual Assistance in Criminal Matters of October 3, 1975 (here-
inafter: LTEJUS).

II. MODIFICATION OF THE STANDARD

The only amendment to this article since the EIMP came into force on Janu-
ary 1, 1983, concerned paragraph 2, which was repealed on June 13, 2008 with
effect from January 1, 2011, following the unification of criminal procedure law
on December 21, 2005. Article 54 CPP rendered this paragraph obsolete by
stipulating that, when a request for international legal assistance is received
from a canton, the public prosecutor's office of the canton concerned is com-
petent to carry out the resulting tasks.

III. THE ARTICLE IN CONTEXT

Article 16 EIMP is to be found in the first part of the law, more specifically in
Chapter 3, which governs procedure in Switzerland and contains the provi-
sions deriving from the special legal nature of international mutual assistance
in criminal matters.

This first part of the law contains the general provisions of the law. Chapter 1
defines the scope of application of the law (purpose and limits of cooperation,
inadmissibility of requests, special provisions, system of management of per-
sons, files and cases, protection of personal data), Chapter 2 concerns the ap-
plicable law, Chapter 3 aims to legislate on procedure in Switzerland (authori-
ties and powers, which are of interest here, and legal protection), while Chap-
ter 4 concerns procedure between States.

Chapter 3, which contains two sections, describes the authorities competent
in Switzerland for international mutual assistance in criminal matters, lists
their powers (section 1), and provides for legal protection for the person pros-
ecuted and other persons affected by a mutual assistance measure, or the in-
jured party who assists investigations (section 2).
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Article 16 EIMP, which concerns the cantonal authorities, precedes article 17,
which sets out the powers of the federal authorities. It is clear from this sys-
tem that ordinary mutual assistance proceedings are primarily the responsibil-
ity of the cantonal authorities.

For extradition proceedings, however, the jurisdiction of the cantonal author-
ities is collaborative, with the FOJ dealing exclusively with these before for-
warding them to the competent cantonal authorities for execution.

For minor mutual assistance, delegated criminal prosecution and the enforce-
ment of decisions, the cantonal authorities are competent, under the supervi-
sion of the Confederation when the EIMP is applicable. Cantonal compe-
tence is therefore provided for ab initio for other acts of mutual assistance.
The FOJ has residual jurisdiction, notably for requests seeking a guarantee of
reciprocity (art. 17 para. 3 EIMP) or when a treaty concluded by Switzerland
establishes the FOJ's jurisdiction as a central authority, as is the case with the
United States of America (art. This is the case with the United States of Ameri-
ca (art. 28 of the Treaty between the Swiss Confederation and the United
States of America on Mutual Assistance in Criminal Matters, signed on May
25,1973) and - for mutual assistance requests relating to organized crime, cor-
ruption and other serious crimes - Italy (art. XVIII of the Agreement between
Switzerland and Italy to supplement the European Convention on Mutual As-
sistance in Criminal Matters of April 20, 1959, and to facilitate its application,
signed on September 10, 1998). The FOJ also has an operational function in
urgent cases, where it is competent to order provisional measures (art. 18
para. 2 EIMP).

IV. COMMENTARY ON THE ARTICLE

A. General

Article 16 paragraph 1 first sentence EIMP provides, in accordance with arti-
cle 17 paragraph 2 EIMP, that the cantonal authorities collaborate in the exe-
cution of extradition proceedings for which the FOJ is competent. It is there-
fore understood that the FQJ is the competent authority for extradition re-
quests. In support of this federal competence, the cantonal authorities exe-
cute the measures ordered by the FOJ. These measures are then considered
to be taken in execution of the applicable federal law. In particular, the can-
tonal authorities are - on the orders of the FOJ - responsible for detaining the
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person concerned by the extradition request, conducting hearings and poten-
tially, at the end of the extradition procedure, effecting the surrender of the
person concerned to the requesting state.

Article 16 paragraph 1 sentence 2 EIMP grants the cantonal authorities prima-
ry jurisdiction for the execution of requests concerning other acts of mutual
assistance. In such cases, the FOJ has a delegating and coordinating role vis-a-
vis the cantonal authorities. In certain cases, however, where a bilateral treaty
so provides, the FQJ is granted primary jurisdiction to execute requests for
mutual assistance (see chapter IV B 2 below).

Article 16, paragraph 1, third sentence of the EIMP states that the cantons are
under the supervision of the Confederation when this law is applicable. The
FQJ is therefore responsible for overseeing the application of the EIMP, and
therefore has the right to challenge cantonal and federal decisions (art. 25
EIMP).

As previously indicated (see chapter II above), article 16 paragraph 2 EIMP
was repealed on January 1, 2011, following the entry into force of article 54
paragraph 1 CPP, rendering this paragraph obsolete.

B. Division of powers between the FOJ and cantonal and federal
authorities

1. With regard to extradition

a. Foreign extradition requests

The FQJ is responsible for receiving extradition requests, i.e. the surrender to
the requesting state - for the purposes of criminal prosecution or enforcement
of a custodial sentence - of persons to the state which has jurisdiction over
the offence and is requesting extradition (art. 32 EIMP).

The FOJ decides whether and under what conditions to grant the request (art.
43 EIMP), entrusts the cantonal or federal authorities with any measures to be
taken (art. 44 et seq. EIMP) and, in the first instance, decides on extradition
(art. 55 EIMP).

The cantons assist this authority in executing the extradition request, by car-
rying out provisional measures (art. 44 ff EIMP), making arrests and seizures
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(art. 47 ff EIMP) and granting the accused the right to be heard (art. 52 ff
EIMP). The competence of the cantons can thus be described as operational,
as the FOJ does not have the necessary means to execute extradition requests
itself.

b. Swiss extradition requests

The FOJ submits search requests issued by Switzerland at the request of a
cantonal or federal prosecuting or enforcement authority, and forwards them
via the Schengen Information System (SIS) or Interpol (art. 30 para. 2 EIMP).
Where the person's place of residence is known or presumed, the FOJ sends
the search request directly to the state of residence.

Once the wanted person has been arrested, the FOJ submits the formal extra-
dition request, which, depending on the treaty provisions, contains details of
the wanted person, an enforceable arrest warrant or judgment, the applicable
penal provisions, any evidence (a requirement, in general, for requests ad-
dressed to so-called Common Law states) and, if necessary, a translation of
the documents, to the requested state within the stipulated period.

In particular, the FOJ may refuse to transmit an extradition request if the seri-
ousness of the offence does not justify the procedure (art. 30 para. 4 EIMP).
The cantonal authority may then appeal against the FOJ's decision not to sub-
mit a request (art. 25 al. 3 2nd phr. EIMP).

2. Other cases of mutual assistance

In other cases of mutual assistance, the procedure is primarily the responsibil-
ity of the cantonal authorities, who carry out a preliminary examination of the
request (art. 80 EIMP) and execute it (art. 80a ff EIMP). It should be noted
that the provisions of the EIMP remain applicable when Switzerland is bound
to the requesting state by a mutual assistance treaty, unless the treaty contains
specific provisions which would take precedence over those of the EIMP (for
example, art. 9 2nd P.A. CEE], which governs hearings by videoconference).

When an international agreement, whether bilateral or multilateral, allows the
judicial authorities of the requesting State to send their request for mutual as-
sistance directly to the judicial authorities of the requested State, the compe-
tent cantonal or federal judicial authority receives the foreign request for mu-
tual assistance directly and, once the request has been executed, forwards the

Lisa Harrison 89

19

20

21

22

23



24

25

26

27

Art. 16 IMAC

execution documents to the requesting State, specifying the reservation of ha-
bitual speciality (art. 78 al. 1 EIMP). Art. 4 para. 1 2nd P.A. ECCJ, which re-
places art. 15 ECC]J, authorizes direct transmission between judicial authori-
ties, without having to go through the Ministry of Justice of the requested par-
ty, i.e. the FOJ in the case of Switzerland. This exception does not, however,
apply to requests for the temporary transfer of detained persons within the
meaning of art. 11 ECCJ and art. 13 2nd P.A. ECCJ, which must in all cases be
addressed by the Ministry of Justice of the requesting State to the Ministry of
Justice of the requested State and returned via the same channel.

In the absence of an agreement providing for direct transmission to the com-
petent authority, or in particular when the requesting State does not know the
competent judicial authority, the FOJ receives foreign requests (art. 27 para. 2
and 78 para. 1 EIMP in fine). In such cases, the FOJ makes a summary exami-
nation of the formal admissibility of the request, and forwards it to the com-
petent cantonal or federal authority for execution, unless the request is mani-
festly inadmissible (art. 78 al. 2 EIMP). In the case of summary examination
and delegation to the enforcement authority, the FOJ has a wide margin of
discretion, and its decision to delegate to the enforcement authority cannot
be challenged separately (art. 78 para. 4 EIMP and art. 14 OEIMP).

In urgent cases, the FOJ is empowered to order the necessary provisional
measures (art. 18 para. 2 EIMP).

Cantonal jurisdiction is determined primarily by the place where the enforce-
ment measures are to be carried out. For example, cantonal authorities are
competent to conduct a hearing of a person domiciled on their territory, or to
search the premises of a company headquartered in their canton. The FQ]
may also decide to entrust the execution of the request for mutual assistance
to the canton which is conducting a national procedure linked to the request
for mutual assistance, or to the authority which would be competent if the of-
fence had been committed in Switzerland (art. 17 para. 4 and 79 para. 2 EIMP).
In principle, the latter case concerns offences that are subject to federal ju-
risprudence (art. 23 CPP) and, consequently, to the jurisdiction of the Federal
Public Prosecutor's Office (Ministere public de la Confédération).

If the execution of the request for mutual assistance requires investigations in
several cantons, or if it also concerns a federal authority, the FOJ may desig-
nate a lead canton (art. 79 para. 1 EIMP). In addition, the FOJ may itself decide
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on the execution of mutual assistance if the competent cantonal authority is
unable to reach a decision within a reasonable time, or in complex cases or
cases of particular importance (art. 79a para. 1 EIMP).

The competent cantonal authority is the Public Prosecutor's Office (art. 55
para. 1 CCP), or even the court during proceedings (art. 55 al. 2 CCP). The
cantonal law implementing the CCP specifies which Public Prosecutor's Of-
fice has jurisdiction (e.g. the central Public Prosecutor's Office in the canton
of Vaud is competent to receive and execute letters rogatory from an authority
outside the canton, or to submit an extradition request to the FOJ).

The procedure for federal administrative authorities is governed by analogy
with the AP, while cantonal authorities apply cantonal administrative law by
analogy (art. 12 para. 1 EIMP). Procedural acts are governed by the CPP (art. 12
para. 1 EIMP), supplemented by the LOAP (art. 1 para. 1 LOAP via art. 12 para.
1 EIMP).

The FQJ is responsible for supervising the cantonal authorities (art. 16 EIMP).
In this role, the FOJ may decide to challenge cantonal decisions before the
Complaints Court of the Federal Criminal Court (art. 25 para. 1 and 3 and 80h
let. a EIMP). To enable the FQJ to exercise its supervisory role, cantonal and
federal decisions on international mutual assistance in criminal matters, as
well as those of the Complaints Court of the Federal Criminal Court, must be
communicated to it (art. 5 OEIMP). Furthermore, in the event of a delay in
proceedings or refusal to take a decision, the FOJ may question the cantonal
authority and request information on the status of the proceedings, the rea-
sons for any delay and the measures envisaged (art. 17a para. 2 EIMP). In the
event of an unjustified refusal, the FOJ may intervene with the competent su-
pervisory authority (art. 17a para. 2 EIMP) or, in the event of a refusal to take a
decision or if the authority is slow in taking a decision, lodge an appeal against
the absence of a decision, which is treated as a negative decision (art. 17a para.
3 EIMP). The FOJ may also decide to take a decision itself on the execution of
the request for legal assistance (art. 79a para. 3 let. c EIMP), at the expense of
the canton concerned (art. 13 para. 1bis OEIMP).

For mutual legal assistance with the USA, the FOJ is always competent and
acts in its capacity as Central Office USA (art. 28 para. 1 TEJUS and art. 1 ch. 3
and 5 LTEJUS). The cantonal and federal prosecution authorities assist the
FOJ in executing these requests for mutual assistance.

Lisa Harrison 91

28

29

30

31



32

33

34

35

36

Art. 16 IMAC

3. Delegation of criminal prosecution

a. To Switzerland

Where extradition is ruled out, where the person prosecuted is liable in
Switzerland for other, more serious offences, and where the requesting state
gives a guarantee that it will not prosecute the person for the same offence
once he or she has been acquitted or punished in Switzerland, Switzerland
may take over the prosecution of an offence committed abroad (art. 85 EIMP).
This option "meets the objectives of the proper administration of justice and
better social rehabilitation", and provides an alternative to extradition.

Such a request must be addressed to the FOJ, which decides, in matters of
cantonal criminal jurisdiction, after consulting the prosecuting authority, to
accept the foreign request and forward the file to the competent prosecuting
authority (art. 91 para. 1 EIMP). This decision does not oblige the authority to
initiate criminal proceedings (art. 91 para. 3 EIMP), nor to convict the person
prosecuted. Subsequently, the competent authority is obliged to inform the
Federal Office of its decision whether or not to act on the request for delega-
tion, of any sanction imposed and its enforcement, and of any other decision
taken, and the Federal Office informs the requesting State accordingly (art. 36
para. 1 letters a to e OEIMP).

Where jurisdiction lies with the federal criminal jurisdiction, the FOJ decides
in agreement with the Attorney General of the Confederation whether to ac-
cept the requests (art. 4 para. 4 OEIMP). These provisions do not apply when
the offence is subject to Swiss jurisdiction under another provision.

b. To the foreign state

At Switzerland's request, a foreign state may be asked to assume criminal
prosecution of an offence under Swiss jurisdiction, if its legislation permits
the prosecution and judicial punishment of this offence, in two cases: a) if the
person prosecuted resides in this state, extradition to Switzerland being inap-
propriate or excluded, or b) if the person prosecuted is extradited to this state
and the transfer of criminal prosecution makes it possible to expect better so-
cial rehabilitation (art. 88 EIMP).

The request to delegate criminal prosecution is submitted by the competent
Swiss authority, normally the competent public prosecutor's office, to the
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FOJ, which then forwards it to the foreign state (art. 30 para. 2 EIMP). This
does not apply to requests concerning Germany, Austria and Italy, countries
with which Switzerland has concluded bilateral agreements enabling requests
for the delegation of criminal prosecution to be sent directly to the competent
prosecuting authorities.

During the delegation procedure, the FOJ is responsible for deciding what
happens to the escrow, even if the request to delegate criminal prosecution is
submitted directly to the foreign authority, without going through the FOJ.

4. Enforcement of foreign criminal judgments

The enforcement of foreign criminal judgments involves the execution of a fi-
nal foreign criminal judgment - i.e. a sentence or a measure - by the requested
state.

Many states do not extradite their own nationals, so it is possible for the re-
questing state to delegate enforcement of the penalty (sentence or measure)
to the country of origin, in order to prevent persons convicted under a final
and enforceable decision from evading punishment. In this case, a request for
enforcement of the criminal decision must be submitted to the country of ori-

gin.
a. By Switzerland

The FOJ is responsible for deciding on the request, after consulting the en-
forcement authority, and in the event of acceptance, forwards the request to
the enforcement authority. The exequatur procedure is then governed by the
Code of Criminal Procedure.

b. By a foreign state

A criminal judgment handed down in Switzerland may be delegated for en-
forcement by a foreign state, subject to the conditions set out in articles 100 to
102 EIMP. The FQJ is competent to decide on delegation abroad, at the re-
quest of the cantonal or federal authority (art. 30 para. 2 EIMP).

The author has written this contribution in a personal capacity. The assess-
ments and opinions presented are her own and are not binding on the Federal

Office of Justice.
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Art. 17 Federal authorities

I The Federal Department of Justice and Police (the Department) shall
decide on cases under Article 1 letter @. The decision of the Department
may be requested within 30 days of receiving written notification of the
final ruling.

2 The FOJ shall receive the requests from abroad and file Swiss
requests. It shall handle extradition requests and arrange for requests for
other assistance, transfer of proceedings and execution of criminal
judgments to be examined by the appropriate cantonal or federal
authorities if their execution is not obviously inadmissible.

3 It shall decide:

a. whether to require a guarantee of reciprocity (Art. 8 para. 1);
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b. on the appropriate procedure (Art. 19);
c. on the admissibility of Swiss requests (Art. 30, para. 1).

41t may transfer the conduct of proceedings wholly or partly to the
federal authority which would be competent to prosecute the offence if
it had been committed in Switzerland.

5 It may also decide on the admissibility of assistance and allow its
execution in accordance with Article 79 letter a.
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[. GENERAL HISTORICAL OVERVIEW OF THE ORIGIN OF
THE STANDARD

As can be seen from the commentary on Article 16 of the IMAC, the division
of competences prior to the entry into force of the IMAC was unsatisfactory.
The aim of the draft IMAC was to introduce simple regulations that would en-
able the requesting state's request to be processed rapidly, without unaccept-
able delays. According to this draft, given that the execution of a request for
mutual assistance could both raise questions as to "the application of the code
of criminal procedure", as the rulings and decisions subject to appeal are "sub-
stantially similar in nature to official acts performed by the investigating
judge", and fall under administrative law when it comes to applying "the very
provisions of the law on mutual assistance", jurisdiction was divided between
the FDJP and the Police Division. The Police Division was given responsibility
for all matters relating to extradition. For other acts of mutual assistance,
competence was assigned, for the most part, to "the authorities responsible
for criminal prosecution”. As a result, the cantons assume "most of the respon-
sibilities which, in principle, are assigned to the Police Division". The Police
Division has nevertheless been granted the right to use, "in its capacity as su-
pervisory authority, the remedies provided for in cantonal legislation". In view
of this division of powers, article 17 IMAC, which concerns the powers of the
federal authorities, follows article 16 IMAC, which concerns the cantonal au-
thorities.

Article 14 al. 1 of the draft, which subsequently became article 17 al. 1 IMAC,
conferred exclusive decision-making powers on the DFJP in the cases provid-
ed for in article 1 al. 2 of the draft, which has since become article 1a IMAC.

Letters a and b of article 14 al. 2 of the draft, subsequently incorporated into
article 17 al. 2 IMAGC, conferred exclusive decision-making powers on the Po-
lice Division to rule on the existence of grounds for inadmissibility and the re-
jection of an application, depending on the seriousness of the offence.

Letters c, e and f of article 14 para. 2 of the draft, subsequently incorporated
into article 17 para. 3 IMAC, conferred decision-making powers on the Police
Division in the following cases:

- request for reciprocity insurance,
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- choice of procedure and

« admissibility of a Swiss application.

It is also clear from the draft IMAC that Article 13 para. 1 and Article 14 para. 2
let. d, subsequently incorporated into Article 17 para. 4 IMAC, governed the
transfer of powers from the cantonal to the federal authorities for the execu-
tion of mutual assistance proceedings in Switzerland. This transfer of jurisdic-
tion was based on a decision by the Police Division, which could choose to
"entrust the partial or total execution of a procedure to a federal authority
when the prosecution or punishment of the offence would be the responsibil-
ity of that authority if committed in Switzerland". The second paragraph of ar-
ticle 13 para. 2 also empowered the "joint superior authority" to rule on differ-
ences between federal authorities.

Like Article 16 IMAC, the wording of Article 17 IMAC was largely inspired by
Article 3 of the Federal Act on the Treaty with the United States of America

on Mutual Assistance in Criminal Matters of October 3, 1975 (hereinafter:
LTEJUS).

It should be pointed out that in 1979, even before the entry into force of the
IMAC in 1981, the Police Division became the Federal Office of Police, com-
monly referred to as the "Federal Office" in the text of the IMAC. In the early
2000s, the powers of the Federal Office of Police with regard to mutual assis-
tance were reassigned to the Federal Office of Justice (hereinafter "FOJ"), but
the legal text of the IMAC remained unchanged. It was only at the beginning
of 2024, in the context of the amendment of the Swiss Criminal Procedure
Code decided on June 17, 2022, that the terms "Federal Office" used in the
various provisions of the IMAC - including art. 17 IMAC - were effectively re-
placed by "FOJ".

II. CHANGES TO THE STANDARD

A. First paragraph

The first paragraph of article 17 IMAC was amended in 1996, following the re-
peal of the 2nd paragraph of article 1, which had been included in article 1a
IMAC. The amendment came into force on February 1, 1997.
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This amendment was in response to the legislator's wish to "better separate
the purpose of international cooperation from its limits". According to the
Message concerning the revision of the Federal Act on International Mutual
Assistance in Criminal Matters and the Federal Act on the Treaty with the
United States of America on Mutual Assistance in Criminal Matters, as well as
a draft Federal Decree concerning a reservation to the European Convention
on Mutual Assistance in Criminal Matters of March 29, 1995, The aim of this
revision was to remedy the weaknesses of the IMAC "in terms of the execu-
tion of requests for mutual assistance, particularly with regard to the length of
the execution procedure, which in some particularly high-profile cases (Pe-
mex, Marcos) has proved excessive". The means employed by the Federal
Council and the FDJP to simplify and accelerate the procedure, by way of or-
dinances or interventions, or by the jurisprudence of the Federal Court, have
proved insufficient, necessitating a more complete and extensive revision of
the law.

In 2001, as part of the total revision of the federal judicial system, article 17
para. 1 IMAC was again amended, with the same aim as the amendment of
March 29, 1995, "namely to speed up proceedings". This second amendment,
which came into force on January 1, 2007, introduced a second sentence set-
ting a deadline of 30 days following communication of the decision to close
the procedure, within which to request a decision from the Department. This
time limit was intended to "ensure that the procedure referred to in Article 1a
IMAC runs in parallel with the appeal procedure", and thus prevent persons
with party status from blocking the final mutual assistance decision by invok-
ing Article 1a IMAC. Indeed, as the Message concerning the total revision of
the Federal Judiciary of February 28, 2001 shows, in practice, the instrument
of article 1a IMAC was used "with the aim of preventing the authorized deliv-
ery of mutual assistance documents', after ordinary legal remedies had been
exhausted without success. This result is the consequence of the fact that the
procedure under article 1a IMAC allows mutual legal assistance to be refused
"admissible in itself" if such cooperation could harm Switzerland's sovereign-
ty, security, public order or other essential interests.
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B. Second paragraph

Paragraph 2, which concerns the powers of the FOJ, has not been amended
since the IMAC came into force, subject to the replacement of the words
"Federal Office" by "FOJ" on January 1, 2024.

C. Third paragraph

Paragraph 3 was the subject of a single amendment when the Federal Act on
International Mutual Assistance in Criminal Matters and the Federal Act on
the Treaty with the United States of America on Mutual Assistance in Criminal
Matters were revised, as well as a draft Federal Decree concerning a reserva-
tion to the European Convention on Mutual Assistance in Criminal Matters of
March 29, 1995.

This amendment, which came into force on February 1, 1997, concerned letter
b of this paragraph, which confers jurisdiction on the FOJ to choose the ap-
propriate procedure in cases covered by article 19 IMAC.

D. Fourth paragraph

Paragraph 4 - which concerns the execution, in whole or in part, of a request
for mutual assistance by a federal authority which would be competent if the
offence had been committed in Switzerland - has not been amended since the
IMAC came into force.

E. Fifth paragraph

This last paragraph was introduced when the IMAC was amended on October
4,1996, and came into force on February 1, 1997.

It empowers the FOJ to decide on the admissibility of mutual assistance and
its execution in the cases provided for in article 79a IMAC, which was also in-
troduced at the time of this revision and came into force on February 1, 1997.
The introduction of this paragraph and of article 79a IMAC was intended to
increase the powers of the FOJ in certain situations where its competence
would facilitate the granting of mutual assistance or its execution.

It should be noted that neither this paragraph nor article 79a IMAC were in-
cluded in the Message concerning the revision of the Federal Act on Interna-
tional Mutual Assistance in Criminal Matters and the Federal Act on the
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Treaty with the United States of America on Mutual Assistance in Criminal
Matters, as well as a draft Federal Decree concerning a reservation to the Eu-
ropean Convention on Mutual Assistance in Criminal Matters of March 29,
1995. These were added during the parliamentary debates.

II. THE ARTICLE IN CONTEXT

Article 17 IMAC is located in the first part of the law, which deals with the
general provisions of the law.

The article is placed in Chapter 3, Section 1, which governs procedure in
Switzerland and defines the competent authorities for judicial and interna-
tional mutual assistance in criminal matters and the powers of these authori-
ties.

As noted in Chapter 1, Article 17 IMAC, which concerns the powers of the
federal authorities, follows Article 16 IMAC, which concerns the cantonal au-
thorities. It is clear from this system that the ordinary mutual assistance pro-
cedure is primarily the responsibility of the cantonal authorities. There are,
however, a few exceptions to this principle, notably in the case of extradition
proceedings - which fall within the remit of the FOJ - or, in the case of minor
mutual assistance, when a treaty concluded by Switzerland establishes the ju-
risdiction of the FQJ as the central authority, as is the case with the United
States of America (art. This is the case with the United States of America (art
28 of the Treaty between the Swiss Confederation and the United States of
America on Mutual Assistance in Criminal Matters, concluded on May 25,
1973) and - for requests for mutual assistance in cases of organized crime, cor-
ruption and other serious crimes - Italy (art. XVIII of the Agreement between
Switzerland and Italy to supplement the European Convention on Mutual As-
sistance in Criminal Matters of April 20, 1959, and to facilitate its application,
concluded on September 10, 1998). The federal authorities therefore have
what is termed residual jurisdiction, and article 17 of the IMAC defines this.

IV. COMMENTARY ON THE ARTICLE

A. First paragraph

This first paragraph gives the FDJP the power to take decisions in cases cov-
ered by Article 1a IMAC. More specifically, the FDJP is competent to assess

102 Lisa Harrison



Art. 17 IMAC

whether the mutual legal assistance granted is likely to prejudice the
sovereignty, security, public order or other essential interests of Switzerland,
and may, where appropriate, refuse to execute mutual legal assistance on
these grounds.

The notion of "other essential interests" refers to other interests decisive for
the existence of the country as a whole. Mere harm to individual economic
agents is not sufficient to constitute an infringement of essential interests: ex-
ecution must be likely to cause harm to the Swiss economy as a whole (e.g.,
risk of a general embargo on Swiss products, or systematic exclusion of Swiss
companies from public contracts). Article 1a IMAC therefore limits Switzer-
land's scope for cooperation when the execution of the request, "otherwise
well-founded", is likely to harm Swiss interests.

The scope of this article is extremely limited as far as extradition is con-
cerned. Indeed, where a treaty on mutual legal assistance exists with the re-
questing State, the grounds for refusal set out in Article 1a IMAC only apply if
the treaty in question contains a provision equivalent to this Article, which is
rarely the case in the field of extradition. In the field of minor mutual assis-
tance, this ground for refusal is provided for in mutual assistance agreements
and bilateral treaties.

The FDJP's examination must be limited to "the question of whether
sovereignty, security, public order or other essential interests of Switzerland
under Article 1a IMAC are affected is of a purely political nature and must be
resolved independently of proceedings before the Federal Supreme Court".

The right to request a decision from the FDJP is reserved exclusively for Swiss
nationals and foreigners domiciled in Switzerland, as well as for companies
with their head office or a permanent establishment in Switzerland.

In order to avoid this means being used to delay the procedure and prevent
the execution of a final decision that has entered into force, a period of 30
days following written communication of the closing decision is allowed to
the person with standing (art. 21 al. 3 and 80h let. b IMAC) to request a deci-
sion from the FDJP. The 30-day time limit begins to run as soon as the closure
decision is communicated in writing (and not as soon as it becomes final), and
is intended to ensure that the procedure provided for in article 1a IMAC "runs
in parallel with the appeal procedure". After the 30-day deadline, the applica-
tion is inadmissible. It is interesting to note, however, that the Federal Coun-
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cil, in its capacity as the appeal authority of the FDJP, "may of its own motion
and at any time refuse a request for mutual assistance if it considers that exe-
cution of the request is likely to prejudice the sovereignty, security, public or-
der or other essential interests of Switzerland".

The submission of a request based on article 1a IMAC filed after an enforce-
able decision does not suspend the enforcement of that decision (art. 21 para.
4 IMAC); it is then up to the applicant to request provisional measures.

The jurisdiction of the FDJP demonstrates the purely political nature of this
decision. For the same reason, an administrative appeal has been lodged
against this decision with the Federal Council (art. 26 IMAC).

Some academics have strongly criticized this dual appeal body, arguing that it
is not an appeal body because the FDJP reports directly to the Federal Coun-
cil. We do not share this criticism, for two reasons. Firstly, we believe that in
administrative procedure, a double appeal body is not a general procedural
guarantee or a constitutional right of citizens. Secondly, we consider that the
double instance is confused, at least in part, with the right to be heard. In this
case, the dual appeal body - the FDJP and the Federal Council - enables the
applicant to express himself several times, before different authorities, and to
put forward his arguments and means of proof. The applicant's right to be
heard is therefore respected. The fact that the FDJP reports to the Federal
Council does not mean that the arguments put forward by applicants are not
examined independently and impartially by each authority.

Another section of the doctrine criticizes this paragraph because of the possi-
bility of requesting, in parallel, an appeal against the admissibility of legal as-
sistance, available under article 80e IMAC before the Complaints Court of the
TPF (art. 37 al. 2 let. a LOAP). In order to avoid what she describes as "dupli-
cation of legal remedies", she proposes that the judge alone should weigh up
all interests, including those referred to in art. 1a IMAC. We do not share this
view either. It is true that the legal system means that, in parallel, two separate
authorities are competent to render decisions concerning the same request
for mutual assistance. However, these two authorities, once seized, do not
carry out the same analysis: the FDJP and the Federal Council are only com-
petent to determine whether Switzerland's essential interests make it impossi-
ble to grant mutual assistance. In contrast, the TPF and TF are not competent
to examine this question, but only to determine whether mutual assistance
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can be granted on the basis of the other provisions of the IMAC. In other
words, and as emphasized on numerous occasions in the decisions handed
down by the Federal Council in connection with article 1a IMAC, these two
channels "do not examine the same aspects of the problem". The eminently
political nature of the issues at stake under art. 1a IMAC makes it essential for
the DFJP and the Federal Council to exercise control, as they are in a better
position to define any political limits to the granting of mutual assistance than
a judicial authority. We would also point out that this distribution of powers is
similar to the power of these authorities to authorize the prosecuting authori-
ties to prosecute offences of a political nature (art. 302 CP and 66 LOAP),
where the Federal Council can only refuse authorization in order to safeguard
the country's overriding interests (art. 66 para. 1 LOAP). Finally, we would like
to point out that, although the parallelism of legal remedies can sometimes
prove problematic in practice, case law has shown that the two remedies co-
exist satisfactorily.

B. Second paragraph

The second paragraph reiterates the division of powers between cantonal and
federal authorities in matters of international legal assistance (art. 16 para. 1
IMAC), specifying the powers of the FOJ.

More specifically, this paragraph stipulates that the FO]J is responsible for re-
ceiving requests from abroad and submitting those from Switzerland, process-
ing extradition requests and forwarding requests concerning other acts of mu-
tual assistance, delegated criminal prosecution and the enforcement of deci-
sions to the competent cantonal and federal authorities for examination, un-
less they are manifestly inadmissible.

As our commentary on article 16 IMAC discusses in detail the division of
powers between the FOJ and the cantonal and federal authorities, we will
only examine below the particulars concerning the FOJ's powers, which can
be further elaborated.

1. Receiving requests for mutual assistance from abroad

Subject to direct transmission by the requesting authority to the competent
federal or cantonal enforcement authority, the FOJ is competent to receive
requests for mutual assistance from abroad.
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The direct channel between judicial authorities depends, first and foremost,
on "the degree of proximity of legal systems and geographical distance". This
channel is established by several instruments: the supplementary agreements
to the ECCJ, the ECC]J IIAP, the CISA and the AAF. It is also admissible in cas-
es of urgency. In principle, for European countries, foreign judicial authorities
can send their request directly to the requested cantonal or federal judicial
authority. It should be noted, however, that the United Kingdom has entered a
reservation to article 4 of the PAIl CEE]. Requests from this country must
therefore be addressed to the FOJ, and vice versa.

Where the direct route is not possible or practical, or where the FOJ has juris-
diction, the FQJ, in its capacity as the Swiss Central Office, receives foreign
applications. This route, also known as the ministerial route, is known as the
standard route.

In the absence of a treaty with Switzerland instituting such a channel, the
diplomatic channel must be used. The FO]J then receives the request through
diplomatic channels from the foreign authority.

On receipt of a foreign application, the FOJ carries out a summary examina-
tion of the formal admissibility of the application before delegating it - unless
it is manifestly inadmissible - to the competent cantonal or federal authority
(art. 78 para. 2 IMAC). The FOJ also has the option of returning the applica-
tion to the requesting state for amendment or completion (art. 78 al. 3 IMAC).
In practice, this option is only used if there is a serious defect in the applica-
tion. In fact, the competent cantonal or federal authority responsible for exe-
cuting the application is considered to be in the best position to request the
necessary additions.

Receipt and transmission are not subject to appeal (art. 78 al. 4 IMAC). Simi-
larly, the FOJ does not issue a prior formal decision on the question of the
manifest inadmissibility of the foreign application, nor can such a decision be
provoked.

In urgent cases, the FOJ is also empowered to order provisional measures it-
self, if necessary (art. 18 para. 2 IMAC).
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2. Swiss requests for mutual assistance abroad

When Swiss requests are submitted abroad, the FOJ checks whether they are
admissi-
ble (art. 17 para. 2 and 3 let. c in conjunction with art. 30 para. 1 IMAC).

In practice, this examination is limited to checking whether the statement of
facts corresponds to the classification of the offence referred to in the appli-
cation and, in general, whether it is compatible with the IMAC. In particular,
the principle of reciprocity (art. 8 IMAC) must be respected, which means that
a Swiss authority may not request measures which cannot be ordered by itself
in execution of a foreign request. The same applies if the offence referred to
in the request would not give rise to mutual assistance on the part of Switzer-
land under article 3 IMAC.

With regard to the channel for transmitting requests from Switzerland to oth-
er countries, the explanations given in the previous chapter apply mutatis mu-
tandis. Accordingly, the FOJ will transmit the request either via the ministerial
channel or the diplomatic channel, the direct channel being reserved for the
judicial authorities.

For the rest, reference is made to our considerations on article 16 IMAC,
which apply mutatis mutandis.

3. Processing extradition requests

a. Forwarding Swiss extradition requests

Before transmitting a formal extradition request, the FOJ is competent, at the
request of the cantonal or federal prosecution or enforcement authority, to
transmit requests for tracing persons.

The search request must be sent in writing by the Swiss authority to the Ex-
tradition Unit of the FOJ. In urgent cases, advance electronic transmission is
possible. In urgent cases outside office hours, the announcement can be made
via Fedpol's Operations Center. The content to be included in such a request
is detailed in the Aide-mémoire pour les recherches internationales de per-
sonnes en vue d'extradition.

Search requests are then forwarded by the FOJ either directly to the person's
country of residence, where the place of residence is known or presumed, or

Lisa Harrison 107

42

43

44

45

46

47



48

49

51

53

Art. 17 IMAC

via the Schengen Information System (SIS) platform for member countries, or
via Interpol.

Once the wanted person has been arrested, the FOJ is responsible for submit-
ting the extradition request abroad within the stipulated deadline. To this end,
it advises the competent Swiss authority on the preparation of the necessary
documents.

b. Receipt of foreign extradition requests

With regard to the receipt of foreign extradition requests, reference is made
to our considerations under article 16 IMAC, which apply mutatis mutandis.

4. Forwarding foreign requests for mutual assistance to the competent
Swiss authorities

Except where the direct route is provided for (and followed), the FOJ receives
foreign requests for mutual assistance (requests concerning other acts of mu-
tual assistance) and, after a summary examination of admissibility, forwards
them for execution to the competent cantonal and federal prosecution au-
thorities.

5. Criminal prosecution by delegation

With regard to the delegation of criminal prosecution, reference is made to
our considerations under article 16 IMAC, which apply mutatis mutandis.

6. Enforcement of decisions

With regard to the enforcement of criminal decisions, reference is made to
our considerations under article 16 IMAC, which apply mutatis mutandis.

C. Third paragraph

The third paragraph concerns the FOJ's specific powers with regard to :
a. requesting a reciprocity guarantee (art. 8 para. 1),

b. choice of the appropriate procedure (art. 19) and

c. admissibility of a Swiss application (art. 30 para. 1).
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Until the revision of June 17, 2005, FOJ decisions within the meaning of this :

paragraph were subject to administrative appeal to the Federal Department,
which gave the final ruling. With effect from January 1, 2007, this legal remedy
has been replaced by an appeal to the TPF, which decides in a single instance.

1. Request for a reciprocity guarantee

The first letter of paragraph 3 grants the FOJ the power to request a guarantee
of reciprocity if circumstances so require.

This principle is "essentially a promise by the requesting State to the request- :

ed State to provide the same type of assistance in the future, should the re-
quested State so request".

Treaties do not generally contain reciprocity guarantees, as their "very pur-
pose is to establish international cooperation on a stable basis which dispens-
es with such declarations"; "the guarantee of reciprocity results from the
treaty”. In principle, therefore, a guarantee of reciprocity is only required in
the absence of a treaty basis between the foreign state and Switzerland.

Article 8 al. 1 IMAC in fine recalls the FOJ's competence in this respect, "if
circumstances so require", and specifies that, in principle, a request for mutual
assistance will only be granted if the requesting state guarantees reciprocity
(art. 8 al. 1 IMAC). Article 8 al. 2 IMAC mentions, in a non-exhaustive manner,
the cases where a guarantee of reciprocity is not necessary, i.e. when it con-
cerns a notification or when the execution of the request :

a. appears necessary because of the nature of the act committed or the need
to combat certain forms of offence,

b. is likely to improve the situation of the accused or his chances of social re-
habilitation, or

c. serves to elucidate an act directed against a Swiss citizen.

The FOJ has a wide margin of discretion in deciding whether to require a :

guarantee of reciprocity. According to jurisprudence, such a guarantee may be
waived in particular for the suppression of organized crime and economic
crime, as well as money laundering and corruption, in accordance with art. 8
para. 2 (a) IMAC.
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Finally, it should be noted that, in accordance with the principle of trust, the
FOJ is not required to verify the competence of the authority issuing the dec-
laration of reciprocity, except in cases of manifest abuse.

2. Choice of appropriate procedure

According to the second letter of paragraph 3, the FOJ is also competent
when an application is to be sent to a State which offers a choice between
several procedures.

This letter of article 17 para. 3 refers to article 19 IMAC, according to which, if
the person prosecuted is abroad and the law of the State to which the request
is to be addressed offers a choice between several procedures, preference will
be given to the one that appears to ensure the best social reclassification. This
choice is made on the basis of :

a. the relations of the person sought with the requested state and with
Switzerland,

b. the likelihood of expulsion from Switzerland,

c. the rational administration of justice, and d. an overall judgment in the case
of multiple offences (art. 8 OEIMP).

3. Admissibility of a Swiss request

This third letter of paragraph 3 grants the FOJ the power to rule on the admis-
sibility of a Swiss application.

The FOJ carries out this examination on the basis of article 30 para. 1 IMAC,
and examines in particular whether Switzerland could comply with such a re-
quest if it were addressed to it (principle of reciprocity).

To enable the FOJ to carry out this examination, the requesting Swiss authori-
ty is required to forward the file to the FOJ (art. 7 EIMPO).

Any decision by the FOJ not to submit a request for mutual assistance may be
appealed by the cantonal criminal authority (art. 25 para. 3 IMAC) to the TPF.
According to case law, the federal criminal authority may also appeal against
the FQJ's decision not to submit a request.
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D. Fourth paragraph

Under the fourth paragraph, the FOJ, after having carried out a summary ex-
amination of the request and verified that it is not manifestly inadmissible (art.
17 para. 2 IMAC), may decide, in its capacity as central authority, to entrust
the execution of all or part of a mutual assistance procedure to the federal au-
thority that would be competent if the offence had been committed in
Switzerland, subject to cases where the FQJ is itself competent to deal with
the request for mutual assistance.

To this end, the FOJ refers to articles 22 et seq. of the Swiss Criminal Code,
which delimit the powers of the Confederation and the Cantons, and in par-
ticular articles 23 and 24 of the Swiss Criminal Code, which determine federal
jurisdiction for certain offences under the Swiss Criminal Code. As is clear
from the word "may" article 17 para. 4 IMAC, as well as article 79 para. 2
IMAC, are potestative by their organizational nature, as they govern only the
relationship between the FOJ and the enforcement authorities. Consequently,
the FQJ is not bound by the provisions of the PPC when it decides to entrust
the execution of a request to a federal or cantonal authority, and therefore has
a wide margin of discretion. For this reason too, the FOJ's decision to delegate
to

the enforcement authority cannot be challenged separately (art. 14 OEIMP).

The FOJ's decision designating the authority in charge of the procedure is fi-
nal; it cannot be challenged separately or in conjunction with the decision to
close the procedure (art. 79 para. 4 IMAQ).

E. Fifth paragraph

Under this final paragraph, the FOJ is competent to decide on the admissibili-

ty
of mutual assistance and its execution in accordance with article 79a IMAC.

In accordance with article 79a IMAC, the FOJ "may rule on the admissibility
of mutual assistance and delegate execution to a cantonal authority, or itself
rule on execution:

a. when the request requires investigations in several cantons,

b. when the competent cantonal authority is unable to reach a decision within
a reasonable time,
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or c. in complex cases or cases of particular importance".

1. The request requires investigations in several cantons

Under article 79a let. a IMAC, the FOJ has the option of ruling on the admissi-
bility of mutual assistance and delegating execution to a cantonal authority, or
itself ruling on execution when the request requires investigations in several
cantons.

In practice, this possibility has never been used by the FOJ, and this paragraph
therefore remains a dead letter to this day.

2. Failure to reach a decision within a reasonable time

The FOJ may also decide to rule itself on the execution of the request if the
competent cantonal authority is unable to reach a decision within a reason-
able time.

In this respect, it should be noted that in matters of mutual legal assistance,
the principle of promptness is enshrined in the following article, i.e. article 17a
para. 1 IMAC, which requires the authority seized to take a decision "without
delay”. There is no time limit for making an order.

In the field of mutual legal assistance, it is complex to assess compliance with
the principle of expedition, as this differs according to the complexity of the
request for mutual assistance, for example, the mutual assistance measures re-
quired and any exchanges with the requesting authority that may be necessary
to execute the request. According to the doctrine, "after a period of six
months, however, the Federal Office must be concerned and ask for explana-
tions". The appeal authority, for its part, must ensure that its decision is taken
within "a maximum of three months"

In extradition cases, where the freedom of individuals is at stake, both the
FOJ, as the executing authority, and the appeal authorities must decide within
days or even weeks of the request.

It should be noted that the costs incurred by the Confederation pursuant to
article 79a let. b IMAC are borne by the Canton (art. 13 al. 1bis OEIMP).
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3. Complex or particularly important cases

Finally, the FOJ may decide to rule itself in complex or particularly important
cases.

A case in point is the frigate affair, which was "part of a framework of Franco-
Taiwanese public corruption” and in which the FOJ took over the mutual as-
sistance procedure at the request of the Federal Examining Magistrate ("JIF")
on the basis of article 79a let. ¢ IMAC.

Another example is the Abacha case, a case of mutual assistance based on a
criminal investigation by the Nigerian authorities into the misappropriation of
public funds under the regime of former head of state Sani Abacha. In this
case, the FOJ took over the mutual assistance procedure on the basis of this
same provision, insofar as the proceedings concerned a "politically exposed
person" or "PEP", in this case a former head of state.
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Art. 17z Obligation of promptness

I The competent authority shall execute requests promptly. It shall
decide without delay.

2 It shall on request provide the FOJ with information on the status of
the proceedings, the reasons for any delay and the measures being
considered. If the delay is not justified, the FOJ may take the matter up
with the appropriate supervisory authority.

3 When the competent authority, without reason, refuses to or delays in
issuing a ruling, its conduct shall be regarded as equivalent to a negative
decision subject to appeal.
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I. BASIS AND GENESIS OF ART. 17A IMAC

Art. 17a IMAC bears the marginal note "obligation de célérité" ("Gebot der
raschen Erledigung"; "obbligo di celerita"). With regard to international mutual
assistance in criminal matters, it gives concrete form to the conventional and
constitutional guarantee of the right to a fair trial, within the meaning of art. 6
§ 1 ECHR, art. 14 ch. 3 UN Covenant II and art. 29 al. 1 of the Swiss Constitu-
tion, in its temporal dimension. These guarantees relate precisely to the right
of every individual to have his or her case judged "within a reasonable time",
and corollary to the prohibition of the denial of justice, according to the adage
"Justice delayed is justice denied". In this way, the principle of celerity

("Beschleunigungsgebot"; "imperativo di celerita") is enshrined in the IMAC.
Its counterpart in criminal procedure is art. 5 CPP.

Art. 17a IMAC was not included in the law as it originally came into force on
January 1, 1983. It was only when it was revised on January 1, 1997 that the
principle of expedition was included in the IMAC. Since then, no legislative
amendments have been made to this provision.

From the point of view of the ratio legis, art. 17a IMAC has the dual purpose
of emphasizing the urgency and importance of international mutual assis-
tance. The principle of celerity thus plays a cardinal role in reconciling two
imperatives of international cooperation: on the one hand, efficiency and ra-
pidity in processing a request for mutual assistance, in order to provide the re-
questing state with the necessary information; on the other, respect for the
rights of the persons concerned, given that mutual assistance constitutes a
"considerable slowdown" made necessary by "the obstacle of state borders",
which criminals are unaware of.

II. OBLIGATION TO ACT PROMPTLY (PARA. 1)

Under art. 17a para. 1 IMAC, the competent authority is required to process
requests "expeditiously" and to take a decision "without delay". This provision
expressly establishes an obligation to act promptly.
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A. Concept and practical scope

Although art. 17a para. 1 IMAC stipulates that the authority must act "expedi-
tiously" and take a decision "without delay", it does not set out a more precise
framework, nor does it establish a "time limit" that cannot be exceeded. In this
respect, during the preparatory work on the standard, the Federal Assembly
decided not to introduce a time limit of 9 months, by which time the authority
should, as a general rule, have taken a decision. The legislator considered that
such a time limit could appear both too long for simple cases and too short for
complex ones, so that the introduction of a legal time limit could have the op-
posite effect to that intended.

As the legislator deliberately refused to introduce a time limit in principle in
art. 17a IMAC, case law holds that compliance with the principle of prompt-
ness must therefore be assessed in concreto. According to the Federal Court,
an overall assessment of the situation must be made, taking into account all
the circumstances of the case, and in particular the degree of complexity of
the case, the conduct of the person subject to the procedure, and that of the
competent foreign authorities. In the context of this examination, the authori-
ty cannot take advantage of a deficient organization or structural overload to
justify the slowness of the procedure to be carried out, even if unavoidable
"dead times" are admissible and cannot be blamed on it.

By way of example, the Federal Court found a serious breach of the principle
of expedition in a case in which a period of 7 and a half years had elapsed be-
tween the request for mutual assistance (July 5, 2001) and the FOJ's decision
(December 31, 2008), it being pointed out that the FOJ had remained inactive
for more than 3 years after receiving the requested documents from the re-
questing authority. In another case, our High Court accepted the existence of
a borderline case (Grenzfall) and denied a breach of the principle of expedi-
tion, while describing as unusually long the two-year period between the filing
of an appeal to the Federal Criminal Court (September 28, 2020) and the lat-
ter's decision (November 11, 2022).

Generally speaking, in the context of extradition proceedings (art. 32 ff
IMAC), the principle of expedition is considered to have been breached if the
duration of detention for extradition purposes exceeds the custodial sentence
that the extraditable person can expect. In the case of sequestration, the prin-
ciple of expedition does not apply if the competent authority does not con-
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duct the proceedings in accordance with art. 17a IMAC, bearing in mind,
moreover, that in such a context the guarantee of property (art. 26 Cst.) also
comes into play.

B. Competent authority

The obligation to act promptly is addressed to the "competent authority". This
means that, on the one hand, the principle must be respected at all stages of
the mutual assistance procedure and, on the other hand, it is binding on all
Swiss authorities, whether cantonal or federal, whether in the first instance of
enforcement or appeal. It follows that the FOJ is bound by this obligation, par-
ticularly in the field of extradition, as is the Federal Supreme Court.

On the other hand, art. 17a IMAC does not extend to the requesting authority,
since any complaint that the latter has breached the principle of expedition
must be lodged with the competent authorities in the foreign state. Switzer-
land is therefore not responsible for any breach of the principle of expedition
by the requesting state in the criminal proceedings it is conducting. That said,
such a violation may be raised in the context of Swiss mutual assistance pro-
ceedings, but only to a limited extent in relation to art. 2 IMAC if it comes into
play. In addition, case law requires that the delay in criminal proceedings in
the foreign state be contrary to public policy and thus characterize a serious
violation of the right to a fair trial or a denial of justice.

C. Beneficiaries

In addressing the competent authority, the obligation to expedite has as its
corollary a right on the part of the person affected by the mutual assistance
measure addressed to Switzerland to have his or her case dealt with as quickly
as possible, inasmuch as art. 17a IMAC is the normative translation of a consti-
tutional and conventional human rights right (N. 1). In this context, it is imper-
ative to remember that mutual legal assistance is part of criminal proceedings
carried out abroad, in which the person concerned has the right to have his
case tried within a reasonable time (art. 6 § 1 ECHR; art. 14 ch. 3 UN Covenant
II). Mutual assistance must therefore be provided promptly.

That said, the principle of promptness has another facet, as its primary aim is
to ensure that the requesting state's request for mutual assistance is executed
swiftly. In its jurisprudence, the Swiss Federal Supreme Court has made it
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clear that the requesting authority does not have to suffer from a delay attrib-
utable solely to the Swiss executing authority. Referring to the case law on ad-
ministrative assistance, which applies mutatis mutandis in the field of mutual
assistance in criminal matters, the Federal Criminal Court also notes that the
prompt conduct of proceedings "derives both from the Swiss commitment not
to delay the exchange of information - so as not to undermine its effective-
ness - and from domestic law, which provides that assistance procedures must
be conducted with diligence". In this respect, the swift execution of decisions
relating to international mutual assistance is in the public interest. In this con-
text, the principle of celerity is complementary to that of good faith, as
Switzerland must fulfill its international obligations to the best of its ability,
particularly in terms of meeting deadlines. Thus, a delay in the proceedings, or
even a serious breach of the principle of promptness, cannot be penalized by
the rejection of the request for mutual assistance, as Switzerland remains
obliged to grant the assistance requested, given that the mutual assistance
procedure is designed to promote inter-state cooperation in criminal matters.
If the proceedings are not terminated, the measures provided for in art. 17a
para. 2 and art. 79a IMAC must be taken, as well as, where applicable, those
relating to supervision or high-level supervision.

D. Implementation in legislation and case law

The principle of promptness is implemented in various ways in legislation and
case law.

On the normative level first of all, the principle of celerity is essentially con-
cretized through the short deadlines marking the rapidity with which the mu-
tual assistance procedure must be carried out both before the authority of
first instance and before the Federal Tribunal: thus, there are no judicial féries
in the IMAC (art. 12 al. 2 and 46 al. 2 let. d LTF); moreover, there is no sus-
pensive effect in the event of an appeal in principle (art. 21 al. 4 1st phr. IMAC
and art. 103 al. 1 LTF), with the exception of the cases mentioned in art. 21 al.
4 2nd phr. IMAC and 103 al. 2 let. ¢ LTF); in addition, the time limit for lodg-
ing an appeal with the Federal Supreme Court is 10 days (art. 102 al. 2 let. b
LTF); lastly, the legislator has set a time limit of 15 days for our High Court to
issue a ruling of inadmissibility, starting from the end of the exchange of writ-
ten submissions between the parties. This time limit does not apply, however,
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when "the extradition proceedings concern a person whose asylum applica-
tion has not yet been the subject of a final decision" (art. 107 al. 3 LTF).

Expressions of the principle of celerity in the law go beyond the mere ques-
tion of deadlines. For example, the enforcement authority must "immediately”
take the provisional measures required under art. 18 IMAC. In addition, it can
resort to mutual assistance in the strict sense (art. 80c IMAC) and simplified
extradition (art. 54 IMAC) if the person concerned consents. Furthermore, the
absence of an "incidental" appeal in the context of the transmission of secret
information or documents (art. 80e para. 1 IMAC) also contributes to the im-
plementation of the principle of celerity through "the concentration of ap-
peals at the end of the procedure", subject to the exceptions provided for in
art. 80e para. 2 IMAC. Finally, Ludwiczak Glassey stresses that the provisions
on dynamic mutual assistance (art. 18b and 80dbis ff IMAC) are "part of a gen-
eral objective of celerity", insofar as these instruments "make it possible to
speed up a certain (restricted) use of documents by the requesting authority
before the end of the mutual assistance procedure’, even if they do not speed
up the procedure itself.

In case law, the principle of celerity has also been applied to the question of
deadlines. For example, a time limit of 10 days applies to the party required to
pay an advance on costs. It is also 10 days for the right of reply. However, sub-
ject to refusal, this right may be extended by 7 days.

What's more, case law holds that a suspension of proceedings by the Swiss
authorities may be contrary to the principle of expeditiousness and therefore
lead to a refusal of a request to this effect. Such a refusal is particularly justi-
fied when the request for suspension is based on an application lodged with
the European Court of Human Rights, and is aimed at staying the decision of
the enforcement authority until the Strasbourg court's decision, which is not
expected in the near future. The same applies to the request for a stay pend-
ing the outcome of parallel proceedings in the requesting state. Furthermore,
in cases where two parallel extradition requests are submitted to Switzerland
by two States, the latter is not obliged to rule simultaneously on both requests,
according to case law. Once the FOJ has determined, in the light of the legal
criteria, which country should be given priority for extradition, it examines
the admissibility of the request submitted by that state. If the request is ac-
cepted, it must be processed without delay, in accordance with the principle
of expedition.
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The principle of promptness also creates duties for the person affected by the
mutual assistance measure. In particular, the latter must take part in the sort-
ing of documents when a request for mutual assistance concerns the handing
over of evidence, in the sense that he or she must specify to the executing au-
thority which documents he or she considers should not be handed over, and
on what grounds. Failure to comply with this obligation will result in the for-
feiture of this right.

III. OBLIGATION TO PROVIDE INFORMATION AND THE
FOJ'S RIGHT TO INTERVENE (PARA. 2)

One of the FQOJ's duties is to ensure that the IMAC is properly applied, in ac-
cordance with art. 16 para. 1 sentence 3. IMAC. As part of this function, it
must ensure compliance with the principle of promptness. The legislator has
therefore stipulated in art. 17a al. 2 1st phr. IMAC that, at the FOJ's request,
the executing authority must inform it of the status of the procedure, the rea-
sons for any delay and the measures envisaged. In addition, the FOJ may in-
tervene with the competent supervisory authority in the event of unjustified
delay (art. 17a para. 2 sentence 2 IMAC). Where the FO]J is the competent au-
thority, the Federal Council is the supervisory authority (art. 187 al. 1 let. a Cst.
cum art. 8 al. 3 LOGA).

IV. EQUATING A DENIAL OF JUSTICE WITH A NEGATIVE
DECISION (PARA. 3)

According to art. 17a para. 3 IMAC, if "the competent authority, without rea-
son, refuses to rule or delays in ruling, its attitude is then assimilated to a neg-
ative decision subject to appeal”. In so doing, the legislator assimilates the de-
nial of justice to a negative decision, and opens up an express avenue of ap-
peal against it. The legislator's intention was to enable the FQ]J, as supervisory
authority and party to the proceedings, to intervene more effectively in the
event of a denial of justice.
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[. HISTORY

Art. 32 IMAC came into force on January 1, 1983, with the Mutual Assistance
Act. It has remained unchanged since then.

The extradition of suspected or convicted offenders from one sovereign (to-
day: state) to another, which is the subject of Art. 32 ff. IMAC, is the original
form of mutual assistance in criminal matters and has a long history, of which
only the modern part will be outlined here. Particularly well known, although
not the first of its kind, is the principle of “aut dedere aut punire” (either ex-
tradite or punish) postulated by Grotius in the 17th century. From the 18th
century onwards, European countries began to conclude extradition treaties
among themselves, which served as the legal basis for such extraditions. In the
19th century, the first extradition laws were introduced to prevent states from
becoming places of refuge for criminals. Switzerland passed such a law in
1892, which remained in force until the IMAC came into effect.

Art. 1 of the Extradition Act of 1892 can be regarded as the predecessor pro- :
vision to Art. 32 IMAC. In its 1976 message, the Federal Council appears to
have assumed that Art. 28 E-IMAC (later Art. 32 IMAC) would not bring about
any change compared to the previous law.

II. CONTEXT OF THE PROVISION. AT THE SAME TIME, ON
THE SIGNIFICANCE AND RATIONALE OF EXTRADITION

Art. 32 IMAC marks the beginning of the second part of the Mutual Assis-
tance Act, which regulates extradition. As recently as 1976, the Federal Coun-
cil stated that it was “to be regarded as the most important form of interna-
tional cooperation.” This explains its prominent position among the forms of
mutual assistance in the IMAC system. Extradition continues to play an im-
portant role in Swiss mutual assistance practice. It is also the most drastic
measure in the area of mutual assistance for the person concerned and is
unique to mutual assistance in criminal matters: mutual assistance in civil and
administrative matters does not involve the compulsory transfer of a person to
another state. Only the seriousness of the alleged criminal behavior (above a
certain threshold) can justify it. It is therefore no coincidence that extradition
is also referred to as “major mutual legal assistance.”
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The rationale behind extradition is, on the one hand, the same as for other
forms of mutual assistance in criminal matters: to support other states in the
fight against crime. Of course, this is not purely altruistic, as reciprocal assis-
tance is also required in return (see Art. 8 IMAC), i.e., corresponding assis-
tance is expected in cases of need (do ut des). Secondly, extradition is specifi-
cally in Switzerland's own interest, as it does not want to harbor potentially
dangerous individuals who are suspected of having committed crimes abroad,
nor does it want to become a popular refuge for foreign criminals. From the
perspective of the state to which extradition is to take place, the procedure
makes it possible to bring the offender to justice and to trigger its general pre-
ventive effects (rationale for extradition).

Within the second part of the IMAC, Art. 32 is at the beginning of Chapter 1,
which regulates the conditions for extradition. Art. 32 IMAC takes up the do-
mestic privilege under extradition law in Art. 7 para. 1 IMAG, in that according
to its wording, only “foreigners” can be extradited (see N. 13 ff.), and specifies
the ground for extradition of a specific offense (extraditable offense) as speci-
fied in Art. 35 IMAC (see N. 22 ff.).

Like all other procedures of international legal assistance in criminal matters,
extradition is subject to the general provisions of the Mutual Assistance
Act (Art. 1 ff. IMACQ).

Note the relationship between Art. 32 IMAC and provisions under inter-
national treaties and cantonal law. According to Art. 1 para. 1 lit. a IMAC,
provisions in international agreements (mutual assistance or extradition
treaties) take precedence over the second part of the IMAC and thus also over
Art. 32. Art. 32 ff. IMAC, in turn, take precedence over cantonal law (Art. 49
para. 1 FC).

1. SPECIFIC CONTENT OF THE PROVISION

Art. 32 IMAC can be said to have two functions: on the one hand, the provi-
sion helps to clarify the concept of extradition in current law (A.), and on the
other hand, it sets out the initial requirements for extradition (B.), which are
supplemented by the subsequent articles of the Mutual Assistance Act.

Art. 32 IMAC is formulated as a “discretionary provision”; it does not es-
tablish an obligation to extradite (for the reasons for extradition, see N. 5). Art.
32 IMAC thus reflects the principle contained in Art. 1 para. 4 IMAC, accord-
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ing to which no right to cooperation can be derived from the Mutual Assis-
tance Act. However, an obligation to extradite may arise from international
agreements (see N. 8).

A. Specification of the term “extradition”

Art. 32 IMAC allows conclusions to be drawn about the concept of extradition
underlying the Mutual Assistance Act. As the Federal Council explained in its
1976 message on this law, under the 1892 Extradition Act, “extradition” meant
“the transfer of the person being prosecuted to the requesting state for prose-
cution or enforcement of penalties for acts that are subject to the (original) ju-
risdiction of that state.” Under the Mutual Assistance Act, it is still a matter of
handing over a person to another state for prosecution or enforcement of
penalties for acts that that state can punish. However, in accordance with Eu-
ropean conventions, extradition is now also an instrument for the (compulso-
ry) transfer of the person being prosecuted to the state requested to take
over the prosecution or enforcement of penalties. This is clear from the
text of Art. 32 in fine IMAC and the related materials. The initiative for extra-
dition to a foreign country therefore does not have to originate from that
country, and its criminal jurisdiction does not have to be original (keyword:
substitute criminal justice).

B. Formulation of initial requirements for extradition

12 The wording of Art. 32 IMAC sets out the following initial requirements for
extradition, which are supplemented by the subsequent provisions of the law:

1. Foreign nationals

Firstly, the person concerned must, in principle, be a_foreign national. This
follows both from the heading and from the wording of Art. 32 IMAC in all
three official languages. The fact that, in principle, only foreigners can be ex-
tradited — known as domestic privilege — also follows from Art. 25 para. 1,
second clause, FC and Art. 7 para. 1 IMAC.

It can be inferred from the latter two provisions that it is not the possession of
foreign citizenship (of the requesting state or another state) that is decisive for
the possibility of extradition, but rather the lack of Swiss citizenship. A for-
eigner within the meaning of Art. 32 IMAC is therefore anyone who does not
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possess Swiss citizenship (within the meaning of the BiiG) (purely negative
term). Swiss-foreign dual or multiple citizens are therefore not foreigners
within the meaning of this provision, but stateless persons and persons with a
residence or settlement permit in Switzerland or refugee status are.

The decisive factor is the time at which the conditions for extradition are as-
sessed or the extradition is carried out (and not, for example, the time of the
offense). Anyone who lost their Swiss citizenship before the extradition deci-
sion was made can therefore be extradited, but not anyone who acquired it
(even immediately) before the decision or the planned extradition. According-
ly, the acquisition or loss of Swiss nationality after the initial decision in the
appeal proceedings must also be taken into account.

Contrary to what the wording of Art. 32 IMAC might suggest, the extradition
of Swiss nationals is not excluded per se, but is possible if they consent to ex-
tradition (Art. 25 para. 1 second clause FC; Art. 7 para. 1 IMAC; see also Art. 54
IMAC). In this case, the same conditions apply to extradition.

Other cases in which Swiss nationals may be handed over to foreign countries
include transfer to the International Criminal Court (see Art. 16 para. 3 of
the Federal Act on Cooperation with the International Criminal Court
[ZISG]), transit (Art. 7 para. 2, Art. 20a IMAC), return (Art. 7 para. 2 IMAC)
and — temporarily limited — transfer pursuant to Art. 70 IMAC, whereby in
the latter case safe conduct must be granted (Art. 70 para. 1 IMAC). Art. 101
IMAC also refers to transfer in the context of the transfer of criminal enforce-
ment to another country, although there is no apparent reason not to refer to
extradition in this case. While transit and return are traditionally understood
as special types of extradition, legislators and the majority of legal scholars
want to clearly distinguish the transfer to the International Criminal Court
from extradition in terms of terminology and concept. This is apparently pri-
marily to circumvent the constitutional requirement that Swiss citizens may
not be extradited without their consent (Art. 25 para. 1 FC).

2. Transfer to another state

Secondly, the transfer must be made to another state. According to the word-
ing of the law, no “extradition” within the meaning of the IMAC is possible to
Swiss domestic authorities — as the title and context of the IMAC suggest — to
communities not constituted as states or to inter- or supranational organiza-
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tions (see, however, N. 20 on such organizations). However, in TPF 2008 61,
the Federal Criminal Court approved extradition to the United Nations Inter-
im Administration Mission in Kosovo. This was a special case in that the said
authority had administrative power over Kosovo (including the judiciary).

According to the three-element doctrine recognized under international law,
constitution as a state requires a state territory, a state people, and state au-
thority. According to Swiss practice, it is not necessary for the requesting state
to be internationally recognized as a state; Switzerland does not even have to
recognize it as such, because recognition has only a declaratory effect.

The amendment to Art. 1 IMAC, which came into force on June 1, 2021, raises
the question of whether Art. 32 IMAC also applies mutatis mutandis to inter-
national courts or other intergovernmental or supranational institu-
tions (cf. Art. 1 para. 3P and 3t IMAC). The message accompanying this
amendment supports this view: “The opening up of Article 1 IMAC has [...] the
effect of not only making other forms of mutual assistance more flexible, but
also cooperation in the area of ‘extradition’ [...]” With regard to the Interna-
tional Criminal Court, however, the ZISG must be observed as lex specialis.
The surrender of a person by Switzerland to the International Criminal Court
is governed exclusively by this more specific law and therefore does not con-
stitute extradition, but rather a fransfer (see N. 17).

By referring to “surrender”, Art. 32 IMAC implicitly assumes that the person
concerned is in Switzerland.

3. Offense

Thirdly, the surrender must be based on an act that the other state can punish.
While the Italian wording of the law refers to acts with ‘@##”, as does the Ger-
man wording, the French wording already includes the breach of law with “i7-
fraction,” but is more open-ended with regard to the nature of the breach, as
it can also include omissions. However, the “acts” or “atti” in Art. 32 IMAC are
also to be understood in a broad sense, encompassing both actions and omis-
sions. This interpretation is in line with Art. 35 IMAC, which specifies the
characteristics that the predicate offense must have and refers to “offenses”
and “acts” (‘infractions’/“reati”) without limiting them to acts committed.

Insofar as Art. 32 IMAC requires that the other state ‘can punish” (“a le droit
de connaitre de”/“puo reprimere”) the act in question, this means that it must
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have criminal jurisdiction (punitive power) over it in both senses of the word:
First, it must have the right under international law to prosecute the act (ius
puniendi), i.e. it must be able to base this on a connecting factor recognized
under international law (territoriality principle, flag or registration principle,
active or passive personality principle, state protection principle or universali-
ty principle) or another basis recognized under international law (in particula:
the principle of vicarious criminal jurisdiction). This is best expressed in the
French wording of Art. 32 IMAC, which expressly refers to entitlement rathet
than mere ability, and corresponds to the traditional and applicable concept
of extradition (see N. 11). In addition, the other state must actually prosecute
this act (in accordance with its criminal law).

In principle, it is irrelevant on which basis under international law the other
state invokes its criminal jurisdiction, e.g. whether on the principle of territo-
riality or the principle of state protection (see on the principle of universality
N. 28 ff.). However, it follows from the principle of reciprocity that it must be
one on the basis of which Switzerland could request extradition from it.

Fiolka concludes from the requirement of an “act that the other state can
punish” that the act must be punishable under the law of the other state, that
this law must be applicable to it, and that the foreign authorities must be re-
sponsible for “punishing” the act. This appears to require clarification: the
former is only clear from Art. 35 para. 1 lit. a IMAC. It may also happen that
the other state claims criminal jurisdiction but declares foreign criminal law
(e.g. as lex mitior) to be applicable; however, this should not preclude extradi-
tion. Finally, the internal jurisdiction of the foreign authority does not need to
be examined.

Case law applies a cautious standard of assessment. According to this, mu-
tual legal assistance or extradition is to be refused (only) if the other state's
lack of criminal jurisdiction is so obvious that its request appears abusive or
its affirmation of its own jurisdiction appears arbitrary. However, if this re-
straint is justified on the grounds that it is a question of “interpreting the law
of the requesting state,” which is “primarily a matter for its authorities,” this
falls short, as foreign criminal jurisdiction must also be based on applicable
international law (see N. 23).

The aforementioned standard applied by case law, which is very favorable tc
mutual legal assistance, has the consequence that only in cases where there
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is no connection between the requesting state and the offense or no basis in
international law for its criminal jurisdiction over the offense is extradition to
be refused for lack of a suitable offense within the meaning of Art. 32 IMAC.
International agreements may, of course, provide for a different standard.

How should an extradition request be dealt with in which the requesting state
invokes the principle of universality (world law principle) to justify its crim-
inal jurisdiction? Two scenarios must be distinguished.

28

If the alleged offender was not previously in the territory of the requesting 29

state, this is clearly a case of the so-called unrestricted principle of univer-
sality (also known as the absolute, pure, or genuine principle of universality),
according to which the presence of the offender in the territory of the prose-
cuting authority is not required. This principle cannot currently be considered
recognized under international law. Although it has been adopted by individu-
al legal systems (e.g., Germany, New Zealand), it remains highly controversial,
and the threshold for its recognition under customary international law does
not appear to have been crossed.

What is particularly interesting about the constellation at issue here is that, in
the event of extradition, the requesting state would no longer have to invoke
the unrestricted principle of universality, but could now prosecute the extra-
dited person on the basis of the restricted principle of universality, which is
recognized under international law. However, Art. 32 IMAC does not require
that the other state cou/d punish the offense, but that it caz punish it. An ob-
vious interpretation is that the other state must already possess criminal juris-
diction under international law and that it is not sufficient for it to acquire
such jurisdiction through extradition (in other words, hypothetical or suspen-
sive criminal jurisdiction is not sufficient). However, it can be argued that the
last part of Art. 32 IMAC mentions the assumption of criminal prosecution or
enforcement by the other state at the request of Switzerland, thus alluding to
the vicarious administration of criminal justice, in which the other state does
not initially have criminal jurisdiction under international law. Thus, it seems
sufficient for Art. 32 IMAC if the other state can punish the offense affer ex-
tradition.

In addition, there is the following point of view: even if — as in the constella-
tion discussed here — the requesting state cannot ultimately base its criminal
jurisdiction on existing international law, the more controversial this is (here:
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scope of the principle of universality), the less its request will appear to be
abusive. Applying the Federal Supreme Court's very favorable standard for
mutual legal assistance—which is, admittedly, not convincingly justified (see
N. 26)—a request based on the unrestricted principle of universality could
therefore still be granted.

If the alleged perpetrator was initially on the territory of the requesting state,
which initiated an investigation against him, and then left that state's territory,
it can be argued that this is a case of the restricted principle of universali-
ty. Whether this principle actually covers this case in international law o1
whether criminal jurisdiction expires when the person leaves the territory of
the state requires an examination of customary international law, which can-
not be carried out here. In any case, the extradition request appears even less
abusive in this constellation and will be granted simply because Switzerland
itself exercises criminal jurisdiction in the same constellation and submits ex-
tradition requests to other countries.

Finally, it should be mentioned at this point that the act in question must have
been committed by the person concerned themselves (or be attributable to
them). We will return to this point shortly (N. 34).

4. Purpose of the surrender: criminal prosecution or enforcement of a
custodial sentence

Fourthly, the surrender must be for the purpose of criminal prosecution or the
enforcement of a custodial sentence. This refers back to Art. 1 para. 1 lit. a
IMAC. Any other purpose, such as the conduct of civil or administrative pro-
ceedings or the hearing of evidence in other criminal proceedings (against
third parties) in the foreign country concerned, is not taken into considera-
tion. The criminal prosecution or penalty to be enforced must therefore be
directed at the act committed by the person concerned (or attributable to
them).

Extradition for criminal prosecution serves to arrest and surrender a per-
son accused in foreign criminal proceedings so that the foreign judicial au-
thorities can conduct criminal proceedings against them. The prerequisite is
that criminal proceedings against the person are at least being prepared
abroad.
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It follows from Art. 35 para. 1 lit. a IMAC that, even in the case of criminal
prosecution (and not only in the case of the enforcement of sanctions), the of-
fense must be of a certain severity. The provision requires an offense that is
punishable under the law of both Switzerland and the requesting state with a
custodial sentence of at least one year or a more severe penalty.

Extradition for the enforcement of a custodial sentence is intended to arrest
and transfer to another state a person against whom there is a final and en-
forceable foreign decision to enforce a custodial sentence. Custodial sen-
tences (see Art. 11 para. 2 IMAC) are understood to mean prison sentences
and inpatient measures. “Restrictive of liberty” is therefore synonymous with
“depriving of liberty,” as is most clearly evident from the French version
(“sanction privative de liberté”).

The law does not specify a minimum duration for the penalty to be en-
forced. According to the message on the IMAC, it is “self-evident that extra-
dition no longer appears proportionate if the remaining period of deprivation
of liberty is less than approximately three months.” Such cases are likely to be
subsumed under Art. 4 IMAC. Various extradition treaties expressly regulate
the minimum duration of penalties to be enforced in order for the contractual
obligation to extradite to apply (e.g., Art. 2 no. 1 EEA: four months; Art. 2 no. 1
AVUS: six months).

According to the case law of the Federal Supreme Court in the context of the
EEA, extradition for the enforcement of a suspended prison sentence is
only possible if the suspended sentence is revoked (suspensive condition).
There is no obligation to apply this case law to the context of the IMAC, espe-
cially since, unlike the EEA, there is no obligation to extradite in this case.
Rather, a proportionality test is required in each individual case, whereby it is
clear that both the remaining sentence and the remaining probationary period
must not fall below the minimum applicable to unconditional sentences (see
N. 38).

5. Request

Fifth, the other state must either request extradition (cf. Art. 27 ff. IMAC)
or, at the request of Switzerland, take over the prosecution or enforce-
ment of the criminal judgment (cf. Art. 88 f., 100 ff. IMAC). The latter two op-
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tions also require the express consent of the other state to the extradition. In
practice, they are likely to be rarely used.
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Art. 35 Extraditable offences

1 Extradition is permitted if, according to the documents supporting the
request, the offence:

a. is punishable by deprivation of liberty for a maximum period of at
least one year or a more severe sentence both under the law of
Switzerland and under the law of the requesting State and

b. is not subject to Swiss jurisdiction.

2 In determining whether an act is an offence under Swiss law, the
following are not considered:

a. its specific degrees of guilt and conditions for criminal liability;

b. the conditions relating to the personal and time-related application
of the Swiss Criminal Code and the Swiss Military Criminal Code of 13
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June 1927 with regard to the criminal provisions on genocide, crimes
against humanity and war crimes.
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[. HISTORY

Art. 35 IMAC has been in force in the wording reproduced above since Janu-
ary 1, 2011. Previously, a similar version (aArt. 35 IMAC) applied, which had
come into force with the Mutual Assistance Act on January 1, 1983.

The changes made in 2011 are straightforward: the factors not to be taken
into account listed in para. 2 (see N. 56 ff.) are now divided into two letters (a
and b); in addition, the SCC has been inserted in letter b and the relevant
criminal provisions have been updated.

The predecessor to Art. 35 IMAC is Art. 3 of the Extradition Act of January
22,1892. In contrast to the latter, the former listed all possible offenses for ex-
tradition individually in a catalog, in accordance with the “enumeration
method” that was widespread at the time. In contrast, Art. 35 IMAC follows
the “threshold method” that dominates modern extradition treaties, according
to which any offense punishable by a certain minimum penalty can be
grounds for extradition (see N. 16).

II. CONTEXT OF THE PROVISION

In the systematic structure of the Mutual Assistance Act, Art. 35 is found
in the second part on extradition, specifically in Chapter 1 on the conditions
for extradition. Art. 35 IMAC specifies the extradition requirement of the
predicate offense (cf. N. 6), which is already outlined in Art. 32 IMAC. This
prerequisite must be examined when deciding on extradition, but may also be
relevant in the context of examining extradition detention, in particular if the
alleged conduct is not punishable under Swiss law (e.g., adultery, cohabita-
tion): In this case, extradition is clearly inadmissible within the meaning of
Art. 51 para. 1 IMAC.

In relation to international treaty provisions, the rule of Art. 1 para. 1lit. a
IMAC applies, according to which provisions in international agreements take
precedence over the second part of the Mutual Assistance Act and thus also
over Art. 35. Extradition treaties may, in particular, set the threshold for the
predicate offense lower, i.e., allow extradition for less serious offenses than
would be permissible under Art. 35 IMAC.
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III. SPECIFIC CONTENT OF THE PROVISION

As can be seen from its heading in all three official languages and its content,
Art. 35 IMAC has the function of specifying the extradition requirement of
the gffense (extraditable offense). It requires that, according to the documents
in the request (A.), the offense is punishable by a certain minimum penalty in
both countries, whereby certain factors are not to be taken into account (B.),
and is not subject to Swiss jurisdiction (C.).

According to its clear wording in all three official languages, Art. 35 IMAC only
sets out conditions for the admissibility of extradition; it does not establish
any obligation to extradite. It thus reflects the discretionary provision of Art.
32 IMAC and the principle of Art. 1 para. 4 IMAC, according to which no right
to cooperation can be derived from the Mutual Assistance Act. However, an
obligation to extradite may arise from international agreements (see OK-Pay-
er, Art. 32 IMAC N. 10) .

Art. 35 IMAC regulates only the classic scenario in which another state re-
quests Switzerland to extradite a person to it, and not the scenario in which
Switzerland requests another state to take over criminal prosecution or
enforcement and, in this context, wishes to extradite the person to it (cf. Art.
32 last clause, Art. 88 lit. b, Art. 100 f. IMAC). Firstly, this is already made clear
in para. 1lit. a, which refers to “the law of both Switzerland and the requesting
state” (“du droit suisse et du droit de I'Etat requérant”/“sia secondo il diritto
svizzero sia secondo quello dello Stato richiedente”). Secondly, this is evident
from the fact that para. 1 lit. b makes the absence of Swiss jurisdiction a pre-
requisite for extradition, even though Swiss jurisdiction exists in the case of
Swiss requests to foreign countries for transfer (cf. Art. 88, Art. 100 IMAC) and
extradition is permissible in this constellation according to other provisions
(Art. 32, 88 lit. b and 101 IMAC). Thirdly, this restrictive interpretation of Art.
35 IMAC is supported by the fact that Switzerland can accept foreign requests
for the transfer of criminal prosecution/enforcement in connection with sur-
render even for offenses below the minimum threshold of para. 1 lit. a (Art. 85
and 94 ff. IMAC do not specify such a threshold). Thus, Art. 30 para. 1 IMAC
does not preclude Switzerland from requesting another country to take over
criminal prosecution/enforcement in connection with extradition for offenses
below this threshold; on the contrary, the principle of reciprocity argues in fa-
vor of granting Switzerland this right as well. For these reasons, Art. 35 IMAC
must be interpreted as not applying to Swiss requests to foreign countries; in
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this constellation, therefore, neither the condition of lack of Swiss jurisdiction
(para. 1 lit. b) nor the minimum threshold of para. 1 lit. a applies. This means
that, at least in theory, there is a risk that the minimum threshold of para. 1 lit.
a will be circumvented where it should apply — namely when the foreigr
country requests extradition — by (informal) request from the foreign country.
However, this risk is reduced by the fact that a request from Switzerland can
only be considered if the transfer to the foreign country is likely to result in
better social reintegration (cf. Art. 88 lit. b, Art. 100 lit. b IMAC) . In addition,
the FOJ is bound by the principle of legality and the preservation of the legis-
lature's assessment as expressed in Art. 35 IMAC.

A. Documents accompanying the request as a basis for review
(para. 1). At the same time, the domestic nature of the extradition
procedure

The basis for examining the further requirements is the documentation ac-
companying the request (Art. 35 para. 1 IMAC). This requires clarification: the
(hypothetical) criminal liability and minimum penalty under Swiss law, as well
as the lack of Swiss jurisdiction, must be examined with reference to the rele-
vant domestic legal sources.

With regard to the content of the request and its annexes, it must be clear in
particular what facts the person being prosecuted is accused of and how these
are legally classified by the requesting state; the wording of the relevant legal
provisions must be included (see Art. 28 para. 2 lit. c and para. 3 IMAC, Art. 10
Ordinance on International Legal Assistance in Criminal Matters [Mutual As-
sistance Ordinance, IRSV]). In addition, the documents must clarify on what
grounds the investigating authority bases its suspicion against the person be-
ing prosecuted, so that the request does not appear to be abusive. If an en-
forceable criminal judgment or arrest warrant exists, it must be enclosed (Art.
41 IMAC). However, the requesting authority does not have to enclose any ev-
idence with its request.

Case law does not impose strict requirements on the presentation of the
facts: completeness and total consistency are not required. This is under-
standable in the case of extradition for criminal prosecution, especially since
this often takes place at an early stage of the foreign proceedings and is in-
tended to enable the requesting state to examine whether and, if so, how the
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person being prosecuted has committed a criminal offense. However, the sit-
uation is different in the case of extradition for the enforcement of sanctions,
where adversarial proceedings have already been conducted and a criminal
judgment has been handed down. In this case, higher requirements should be
placed on the presentation of the facts (and the legal qualification).

The authority deciding on extradition — the FOJ — is therefore not required to
conduct its own investigation of the facts, but must rely on the request and its
supporting documents. This can be justified by the principles of trust and
good faith in international relations. It is in line with these principles that the
deciding authority generally adheres to this information (for exceptions, see
N. 15). In case of ambiguity or inadequate translation, the requesting state may
be asked to provide additional or improved information (Art. 28 para. 6
IMAC).

The reliance on the documents in the request (as well as, for example, the fact
that the FOJ and not a court decides on extradition, including extradition de-
tention) can also be explained by the fact that, from a Swiss domestic per-
spective, the extradition procedure is an administrative procedure and not
a criminal procedure or part of the foreign criminal procedure. The FOJ does
not decide on wrongdoing, guilt or punishment, but on an administrative co-
ercive measure. It therefore does not have to deal with the question of
whether the person being prosecuted is actually guilty of the alleged offense,
but only with the question of whether, according to the request and its docu-
ments, the conditions for extradition are met. The extradition proceedings
therefore do not serve to establish the material truth, and extradition does not
require that an extraditable offense has actually been committed, but only that
such an (alleged) offense is being prosecuted or has been punished in the re-
questing state. The ECtHR has also denied the validity of the guarantees con-
tained in Article 6 of the Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR) for criminal charges (as well as for civil
claims) in relation to extradition proceedings.

The classification of extradition and, more generally, mutual legal assistance
proceedings as administrative proceedings has recently been (once again)
criticized in some legal literature. This is not the place for a detailed state-
ment, so a brief one will have to suffice: There are indeed some elements that
seem to indicate that extradition proceedings have a criminal procedural
component (e.g., para. 12(1) sentence 2 of the IMAC, the right of appeal to the
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Federal Criminal Court, the requirement of double criminality). However,
they can also be explained in other ways (see, for example, N. 22 f.), and the
criticism seems to be stronger where it is not a question of extradition but of
minor legal assistance or coercive measures under the CrimPC. In any case,
the concept of extradition as an administrative matter is that of the legislature
and also seems understandable, especially since Switzerland typically does
not have or exercise any criminal jurisdiction in this area, not even derived ju-
risdiction. Switzerland cannot conduct its own criminal proceedings, and any-
one who believes that the legal assistance it provides is part of foreign crimi-
nal proceedings would have to demonstrate that the foreign country has
transferred its criminal jurisdiction to Switzerland (through the extradition re-
quest). However, this seems far-fetched and does not correspond to the con-
cept of the extradition procedure as it is practiced. Furthermore, it would be
detrimental to the purpose of international cooperation in criminal matters to
grant all criminal procedural guarantees already in the extradition proceed-
ings, as this would make the proceedings correspondingly more complex and
lengthy. Extradition detention would likely be prolonged accordingly, and the
capacity and willingness to provide legal assistance could decline. Of course,
this does not release Switzerland from its obligation to prevent extradition
from enabling (serious) human rights violations abroad (see Art. 2 IMAC). The
non-granting of criminal procedural rights in extradition proceedings is based
on the premise that they are granted in foreign criminal proceedings.

There are three exceptions to the principles outlined above (N. 9, N. 12 f.).
Firstly, in cases of (liquid) alibi evidence pursuant to Art. 53 IMAC, the FOJ
must conduct its own investigations and refuse extradition in cases of clear in-
nocence within the meaning of Art. 53 para. 2 sentence 1 IMAC. Secondly, it
may deviate from the statement of facts in the extradition request or its sup-
porting documents to the extent that these are “immediately invalidated by
obvious errors, omissions, or contradictions.” In our opinion, this should also
be done if no correction or addition (cf. N. 12) is made. Thirdly, extradition re-
quests that appear to be an abuse of law — in particular due to a particularly
serious and obvious violation of foreign procedural law — must not be com-
plied with.

148 Andrés Payer


https://onlinekommentar.ch/en/kommentare/irsg35#p22
https://onlinekommentar.ch/en/kommentare/irsg35#p9
https://onlinekommentar.ch/en/kommentare/irsg35#p12
https://onlinekommentar.ch/de/kommentare/irsg35#p12

Art. 35 IMAC

B. Positive requirement: mutual threat of a minimum penalty
(para. 1lit. a)

Art. 35 IMAC defines the offenses that may give rise to extradition not by
means of a list, but by formulating a minimum threshold (N. 3): The offense
must be punishable in both Switzerland and the requesting state (principle of
double criminality), with a custodial sentence of at least one year or a more
severe penalty (minimum threshold). This method of definition has the partic-
ular advantage over a catalog that it does not require constant updating and
supplementation and avoids additional (difficult) questions of interpretation.

1. Principle of double criminality

First, the requirement that the act be punishable in both states corresponds to
the principle of double criminality, also known as the principle of dual
criminality. Another, but inappropriate or misleading (see N. 54) term is the
principle of identical norms.

a. Rationale

Why is double criminality required? The fact that the act must be punishable
in the requesting or prosecuting state follows from the principle of legality
in criminal law and the logic of mutual assistance in criminal matters. But why
must it also be punishable iz the requested or assisting state? 1t is essential to
clarify this point, because only the rationale behind the principle makes it
possible to decide various questions concerning its scope on a sound and co-
herent basis (cf. below N. 30, 47, 49, 51 f., 55, 58, 63).

A first approach to justification also seeks to trace this back to the principle
of legality in criminal law. A state may not apply criminal procedural mea-
sures if the alleged offense is not punishable under its laws. However, this ar-
gument is not convincing from the outset if mutual legal assistance is classified
as administrative law (see N. 13 f.).

A second approach refers to the predictability of mutual legal assistance
in criminal matters: the principle of double criminality serves the request-
ing state by making the extent of the requested state's cooperation predictable
for it. This may be true, but some requesting states would prefer the requested
state to abandon this principle, which restricts mutual legal assistance. In ad-
dition, it can be said that every standardized requirement for legal assistance
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promotes the predictability of the scope of cooperation, but this does not
provide an intrinsic reason for its existence (in other words: why this particu-
lar requirement?).

According to a third, widespread approach, the principle of double criminality
reflects that of reciprocity (mutuality of rights and obligations). The idea is as
follows: if behavior X is not punishable in state A, but is punishable in state B,
and A were to request B to extradite a person for X (which would of course be
absurd), B would refuse extradition because A could not prosecute X at all. A
can now conclude that it should not grant extradition to B for X — or, more
generally, for conduct that is not punishable under its (A's) law. However, this
is based on a simplistic way of thinking or a superficial understanding of reci-
procity. The line of reasoning outlined above ignores the reason why B would
refuse extradition to A for X: because A cannot prosecute the conduct X due
to its lack of criminalization in A. A precise application of the principle of rec-
iprocity must take this reason into account, so that A can only refuse extradi-
tion to B on the basis of this principle for acts that B cannot prosecute due to
their lack of criminalization in B. This does not apply to X. If A does not wan:
to extradite because of X, then this is not supported by the principle of reci-
procity. In short, if the other state would be willing to provide legal assistance
even in the absence of criminal liability under its law, it is not clear how the
principle of reciprocity could support the principle of double criminality. In
any case, the appeal to this idea seems to be stuck at a formal level and thus
misses the reason why a state should require double criminality (in the first
place) (which would then result in reciprocity consequences for other states).

The three inadequate explanations presented (N. 19-21) are countered by a
fourth, more convincing justification that refers to value pluralism. Accord-
ing to this, the principle of double criminality protects states in their different
value convictions by ensuring that no state has to assist another in its prosecu-
tion or enforcement if it does not itself consider the conduct to be punishable.
Criminal law is, in fact, more than any other area of law an expression of the
social value system.

A fifth, utilitarian interpretation is similar and also cannot be completely dis-
missed: if the requested state does not consider the alleged conduct to be
punishable, it simply has no interest in helping the foreign country. If it
waives criminal liability under its own law, it could demand a corresponding
waiver from the foreign country in its own requests. However, mutual legal as-
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sistance in criminal matters is not only provided in order to acquire reciprocal
rights, but above all to enable effective crime fighting that is not hindered by
national borders. However, this idea of intergovernmental solidarity or shared
responsibility for security reaches its limits if the requested state does not
consider the behavior being prosecuted to be criminal (even if the facts of the
case are changed).

More recently, the literature has developed several proposals as to how the
principle of double criminality, which is sometimes perceived as too restric-
tive, could be replaced by a new regulation that takes into account the legiti-
mate concern underlying it (cf. N. 22) but avoids unnecessary restrictions on
mutual legal assistance. According to this, the requested state should be able
to refuse legal assistance if the conduct is not punishable under its law and
(cumulatively) in the opinion of the deciding authority, it does not appear to
be punishable or criminally punishable under that legal system. Such an ap-
proach would indeed have the advantage of allowing mutual legal assistance
in cases where it is not a fundamentally different assessment but, for example,
resource-related reasons that have led to more limited criminalization in the
requested state. However, it would require the authorities to make a more
complex and, in some cases, sensitive assessment. Incidentally, during the de-
liberations on the Mutual Assistance Act, Parliament rejected an exemption
clause proposed by the Federal Council that would have allowed extradition
for acts that are not punishable in Switzerland but are punishable abroad due
to special circumstances and appear punishable under the general principles
of Swiss law (Art. 32 para. 3 IMAC).

b. Side effects

A distinction must be made between the rationale behind the principle of
double criminality and its (potential) side effects. These include, for example,
the fact that the examination of double criminality requires an examination of
existing differences between criminal law systems and can thus promote har-
monization. It may also happen that, in the context of the examination of
double criminality, a specific question of interpretation of a Swiss criminal of-
fense has to be decided for the first time; in this way, double criminality con-
tributes to the interpretation of local criminal law. However, the context of
the request for legal assistance or the willingness to cooperate may lead to an
overly broad interpretation of the elements of the offense, which is problem-
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atic and should be avoided. Some offenses were even enacted specifically to
enable legal assistance or with regard to the requirement of double criminali-

ty.
c. Areas of application and respective differences

The principle of double criminality is also inherent in the enumeration
method used in older extradition treaties. According to a landmark decision
by the Federal Supreme Court in 1979, the requirement of double criminality
is universally applicable and, as a result, should be considered implicit in
extradition treaties that do not expressly stipulate it. According to the thresh-
old method, it is enshrined, for example, in Art. 2 no. 1 sentence 2 of the Eu-
ropean Convention on Extradition of December 13, 1957 (SR 0.353.1; here-
inafter: ECA) and Art. 2 no. 1 sentence 1 of the Extradition Treaty of Novem-
ber 14, 1990, between the Swiss Confederation and the United States of
America (SR 0.353.933.6; hereinafter: AVUS). In contrast, the requirement has
been partially abolished within the EU with the European Arrest Warrant. The
tendency to relativize the principle at the European level raises the question
of whether the aforementioned Federal Supreme Court practice can still be
upheld; in our opinion, it should be affirmed in any case for extradition.

The principle of double criminality also applies to the transfer of criminal
prosecution or the enforcement of sentences by Switzerland (see Art. 86,
94 para. 1 lit. b IMAQ). If the offense is not punishable in this country, it can-
not be prosecuted here or result in criminal sanctions.

The principle of double criminality also applies in principle to minor mutual
assistance, insofar as procedural coercion is to be applied (Art. 64 para. 1
IMAC), but in a different way: in this case, it is sufficient if the facts described
in the request for mutual assistance can be subsumed under a single criminal
offense under Swiss law. If this is the case, there is no need to examine
whether the facts could fall under other offenses. Furthermore, in the case of
minor mutual assistance, it is not necessary for the person affected by the as-
sistance measure to be charged in the foreign criminal proceedings.

In contrast to this, in extradition law, double criminality (as well as the mini-
mum threshold, N. 48) must be examined in relation to each offense or set of
facts for which extradition has been requested. Consequently, the requesting
state may only prosecute the extradited person for those circumstances (com-
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mitted prior to extradition) for which Switzerland has affirmed dual criminali-
ty and approved extradition (principle of speciality, Art. 38 para. 1 lit. a IMAC).
If it wishes to prosecute further offenses, it must submit a subsequent extradi-
tion request. Only the person being prosecuted may be extradited.

The principle of double criminality also governs accessory extradition pur-
suant to Art. 36 para. 2 IMAC, whereby extradition is granted not only for ex-
traditable offenses but also for offenses that do not constitute such offenses.
As case law has clarified, these other offenses must also be punishable under
Swiss law; the aforementioned provision only makes it unnecessary for them
to reach the minimum threshold of Art. 35 para. 1 lit. a IMAC. This view cor-
responds to the rationale behind the principle (N. 22 f.). The same applies to
an extension of criminal prosecution after extradition has taken place: a cor-
responding supplementary request must be rejected if there is no criminal lia-
bility under Swiss law; however, it is not necessary for the new offenses to be
prosecuted to reach the minimum threshold of Art. 35 para. 1lit. a IMAC.

In addition, various provisions of criminal law standardize the principle of
double criminality (e.g., Art. 6 para. 1 lit. a, Art. 7 para. 1 lit. a SCC). However,
this principle fulfills a different function there: it requires the domestic crimi-
nal authorities to examine whether the act is punishable under foreign law (of
the state where it was committed). This serves primarily to prevent inadmissi-
ble interference in foreign affairs and to protect individuals, who can thus, in
principle, rely solely on the laws of their place of residence.

In contrast to this, the principle of double criminality in mutual legal assis-
tance law requires the competent authority of the requested state to examine
whether the act is also punishable under its own criminal law. This require-
ment serves domestic interests (N. 22 f.). Due to these different tasks, the
principle does not necessarily have to be interpreted in the same way in both
areas of law; instead of adopting interpretations tel quel, a separate interpre-
tation must be made in each case, taking into account the specific features of
the respective area.

2. Minimum threshold: custodial sentence of one year

Art. 35 para. 1 lit. a IMAC does not stop at the requirement of double crimi-
nality, but also requires that the offense be punishable in both states with a
custodial sentence of at least one year or a more severe penalty. The func-

Andrés Payer 153

30

32

33


https://onlinekommentar.ch/en/kommentare/irsg35#p22
https://onlinekommentar.ch/en/kommentare/irsg35#p22

34

35

36

37

Art. 35 IMAC

tion of this minimum threshold or “minimum maximum penalty” is to set a
lower limit: Switzerland is only prepared to undertake the effort of extradition
if the offense is of a certain severity, and only then does the considerable in-
terference with the rights of the person concerned appear justified. In this re-
spect, Art. 35 para. 1lit. a IMAC fulfills the same filtering function — specifical-
ly for major mutual legal assistance — as Art. 1 para. 3 and Art. 4 IMAC, whick
exclude mutual legal assistance in minor cases or proceedings in the request-
ing state in which no judge can be called upon; In both cases, the aim is to en-
sure proportionality. Various extradition treaties provide for the same mini-
mum threshold as Art. 35 para. 1lit. a IMAC, such as the EEA (Art. 2 no. 1 sen-
tence 2) and the extradition treaty of July 29, 1988, between Switzerland and
Australia (SR 0.353.915.8; hereinafter: AVAUS) in its Art. 2 no. 1. However, the
range of offenses that reach this threshold is broad.

It should be noted here that the minimum threshold of Art. 35 para. 1 lit. a
IMAC does not apply to extraditions in connection with requests from
Switzerland for the transfer of criminal prosecution or enforcement (N. 8).
This exception serves the interests of the person being prosecuted, as such a
request can only be considered if the transfer to another country is likely tc
result in better social reintegration (cf. Art. 88 lit. b, Art. 100 lit. b IMAC).

With regard to the terms “sanction”, which also includes measures involving
deprivation of liberty, and “restrictive of liberty,” which is equivalent to “de-
privation of liberty,” reference is made to OK-Payer, Art. 32 IMAC N. 37.

“More severe sanctions” than a restriction of liberty (imprisonment or mea-
sure involving deprivation of liberty) with a maximum term of at least one
year are the death penalty and corporal punishment. If such penalties are
threatened, extradition is excluded on grounds of human rights protection or
public policy (Art. 2, 37 para. 3 IMAC, Art. 2 f. ECHR, Art. 1 Protocol No. 6 to
the Convention for the Protection of Human Rights and Fundamental Free-
doms concerning the abolition of the death penalty of April 18, 1983 [SR
0.101.06]). Extradition may only be considered (Art. 80p para. 1 IMAC) if the
requesting state gives assurances that it will refrain from applying for, dis-
cussing, or enforcing such a penalty.

The minimum threshold of Art. 35 para. 1lit. a IMAC is based on the (abstract)
threat of punishment, not on the expected severity of the punishment. But
what if a criminal judgment has already been handed down, i.e., extradition is
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intended to enable the enforcement of the sanction, and the judgment has
imposed a sanction below this threshold or only a deprivation of liberty below
this threshold remains to be enforced? What if the offender has been sen-
tenced to a suspended prison sentence? Comments on these questions can
be found in OK-Payer, Art. 32 IMAC N. 38 f. However, in addition to the mini-
mum durations of imprisonment to be served referred to there, the abstract
threat of punishment must always reach the minimum threshold of Art. 35
para. 1lit. a IMAC (cumulative requirements).

In the course of the legislative work, the Federal Council expressly decided
against restricting extradition to official offenses or making the prosecution
of the offense ex officio a characteristic of extraditable offenses. This is be-
cause although offenses subject to complaint are often minor offenses for
which ex officio prosecution does not appear proportionate in view of the ef-
fort involved, the requirement to file a criminal complaint can also serve other
purposes (e.g., protecting the relationship between the offender and the vic-
tim, facilitating an amicable solution) and is therefore not a reliable criterion
for the seriousness of an offense.

3. Content and modalities of the examination

The authority deciding on extradition must first determine which foreign and
domestic legal sources and which versions of those sources should be used to
examine double criminality and the minimum and maximum penalties (a.).
Furthermore, it must transpose the facts of the case for examination under
Swiss law (b.) and be clear about the scope (c.) and intensity (d.) of the exami-
nation. At this point, it should be noted once again that the IMAC is subsidiary
to international agreements (see N. 5); the latter must be applied first if they
are relevant and may require a modified examination. The following remarks
concern the examination of the minimum penalty in both countries pursuant
to Art. 35 IMAC.

a. Relevant sources of law

The source of law from which the criminal liability or threat of punishment
under the law of the requesting state arises is irrelevant. It may be a criminal
code, a special decree, or even — as in common law jurisdictions — case law.
The principle of “nullum crimen sine lege scripta” does not apply here.
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However, the criminal provision under foreign law must have already exist-
ed at the time the offense was committed. This follows from the prohibition
of retroactivity guaranteed by human rights (see Art. 7 no. 1 ECHR; Art. 15 no.
1 International Covenant on Civil and Political Rights of December 16, 1966
[SR 0.103.2; hereinafter: ICCPR]), which Switzerland is not permitted to assist
in violating abroad (cf. Art. 2 IMAC). In addition, the offense must still be pun-
ishable at the time of assessing the conditions for extradition, as otherwise the
lex mitior principle (Art. 15 no. 1 ICCPR), which is also guaranteed under hu-
man rights law, would be violated or assistance would be provided in such a
violation. Therefore, the authority deciding on extradition must consult both
the foreign law applicable at the time of the offense and the current foreign
law (for the scope of this consultation, see N. 49).

With regard to the time at which the minimum maximum penalty was
threatened under foreign law, its existence must also be required both at the
time of the offense and at the time of assessment or surrender. If a criminal
provision existed at the time of the offense but did not threaten a maximum
penalty reaching the threshold of Art. 35 para. 1 lit. a IMAC, extradition is not
permissible even if the penalty has since been increased and this threshold
has been reached. This is because either there is a risk of violating the prohi-
bition of retroactivity (if the foreign country intends to apply the stricter, new
penalty) or the offense cannot be prosecuted with the severity envisaged in
Art. 35 para. 1 lit. a IMAC (if the foreign country intends to apply the old
penalty). Conversely, if the penalty provided for in the criminal law at the time
of the offense reached the minimum threshold but has since been reduced
below it, extradition is also inadmissible. This is because there is either a risk
of violating the lex mitior principle (if the foreign country wishes to apply the
more severe, old penalty) or the offense cannot be prosecuted with the sever-
ity provided for in Art. 35 para. 1 lit. a IMAC (if the foreign country wishes tc
apply the new penalty).

For criminal liability or the threat of sanctions under Swiss law, any law is
sufficient as a source of law; it does not have to be regulated in the SCC, but
can also exist under ancillary criminal law. This is due to a conscious and ex-
plicit decision by the legislature. An independent emergency ordinance of the
Federal Council (cf. Art. 185 para. 3 of the Swiss Federal Constitution [FC])
may also be considered, provided that it threatens a corresponding sanction,
which is permissible according to (not entirely uncontroversial) case law in
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deviation from the reservation of law (Art. 31 para. 1, Art. 36 para. 1 sentence 2
FC). On the other hand, criminal liability under canfonal law (unlike perhaps
for minor legal assistance) cannot suffice because it is limited to contraven-
tions (Art. 335 para. 1 SCC), which, however, can never be grounds for extra-
dition.

The decisive point in time at which criminal liability and the minimum max-
imum penalty under Swiss law must exist is solely that at which the conditions
for extradition are assessed, i.e., the decision on extradition is made. It is
therefore not the date on which the offense was committed or the date on
which the extradition request was made that is decisive, nor, in the case of ex-
tradition based on an extradition treaty, is it the date on which the treaty was
concluded or entered into force (unless otherwise provided). If Swiss law
changes during the proceedings, the new law shall apply. The prohibition of
retroactive criminal law does not apply here. International treaties may pro-
vide for a different rule, in which case the Federal Supreme Court's principle
of favorability must be observed.

b. Conversion of the facts for examination under Swiss law

The facts described in the extradition request must be converted for exami-
nation. This process is often described as imagining that the act took place in
Switzerland. This is appropriate if the requesting state is the state where the
crime was committed. However, if it does not invoke the principle of territori-
ality to justify its criminal jurisdiction, but rather, for example, the principle of
state protection, the act must be imagined as if it had taken place abroad but
was directed against Switzerland (rather than against the requesting state).
The Federal Supreme Court's more open wording takes this into account:
“For the assessment of criminal liability under Swiss law, the facts set out in
the extradition request must be assessed as if Switzerland had initiated crimi-
nal proceedings on the basis of the corresponding facts.” But what does “cor-
responding” mean, and how exactly should the facts be transposed? The fol-
lowing concrete guidance is suggested here: In the facts of the case, #e re-
questing state must be replaced by Switzerland. If a public official of that state
acted, he must be regarded as a public official of Switzerland; if the act was
committed in the territory of the requesting state, it must be regarded as hav-
ing been committed in Switzerland; if the act was directed against a national
of the requesting state, the victim must be regarded as a Swiss national, etc.
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Sometimes, however, this is not enough, and an additional modification or
abstraction of the facts is required. This is the case, for example, if the per-
son being prosecuted is accused of driving on the right-hand side of the road
in a country where traffic drives on the left (e.g., the United Kingdom): Here, it
is necessary to abstract by limiting the facts to the fact that the person being
prosecuted drove on the wrong side of the road, or to modify the facts so that
one imagines that he or she drove on the left side of the road in this country.
However, such an approach is only possible if the behavior is equivalent, and
not if the law of the requesting state sets the threshold for criminal liability
(e.g., age of consent [see Art. 187 SCC], minimum content of certain sub-
stances for classification as a prohibited narcotic) lower than the local law.

Under the old law (Extradition Act of 1892), Schultz wrote that there should
be no change in factual elements that are directly related to Swiss law,
such as the Swiss nationality of the persecuted or injured party, the commis-
sion of the offense on Swiss territory, or the prosecution of the offense in
Switzerland. This also appears to be correct for current law, but calls for justi-
fication and some clarification. If there is a real connection to Swiss criminal
jurisdiction, the act may be punishable under Swiss law not only hypothetical-
ly, but in reality; there is therefore no need for the change in tense and use of
the subjunctive (“would be punishable”), or the latter appears to be imprecise.
However, in such a case, the lack of change in tense may obscure the fact that
the requesting state may (1.) not have a connecting factor for its criminal juris-
diction that is recognized under international law (e.g., if it (N. 49), it may ob-
scure the fact that the requesting state may (1.) not have a point of connection
for its criminal jurisdiction that is recognized under international law (e.g., if it
prosecutes a theft committed in another state by a Swiss citizen against a citi-
zen of another state) or (2.) may have such a point of connection, Swiss law
does not itself use this point of connection (e.g., domestic residence of the
perpetrator), or (3.) has defined the scope of protection of its criminal offenses
more broadly than Swiss law (e.g., by also criminalizing aiding and abetting [cf.
Art. 305 SCC] to the detriment of foreign, in this case Swiss, jurisdiction). In
the first case, extradition must be refused simply because Art. 32 IMAC re-
quires the requesting state to have jurisdiction under international law; even
independently of this, criminal proceedings that violate international law —
especially those without a connecting factor — must not be encouraged. In the
second case, the principle of reciprocity argues against extradition (which, of
course, does not establish double criminality, cf. N. 21). And in the third case,
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too, it may seem strange that the act would not be punishable in Switzerland if
the facts were applied mutatis mutandis. Nevertheless, in these latter two cas-
es, double criminality should be affirmed and extradition should be possible,
because the act, as it actually occurred, s also punishable under Swiss law and
therefore punishable according to Swiss standards, and there is therefore a
(even special) interest on the part of Switzerland in supporting the foreign
criminal proceedings (cf. on the rationale for double criminality N. 22 f.).
However, depending on the relevance of the facts to Switzerland, there may
be an overriding interest on the part of Switzerland in prosecuting the case
domestically, in which case extradition must be refused (cf. N. 65, 67).

c. Scope of the examination — positive determination

As we have seen, dual criminality must be examined in relation to every fact
for which extradition has been requested (N. 29). This also applies to the min-
imum maximum penalty, which can only be dispensed with on the basis of
Art. 36 para. 2 IMAC (cf. N. 30).

In practice, the accuracy of the subsumption under foreign law presented in
the request is not examined in detail, even though Switzerland, as the re-
quested state, is entitled to do so. This can be explained by the principle of
trust (N. 12), but also by the function of double criminality, which is intended
to protect the domestic value system and domestic interests (N. 22 f.); the fo-
cus of the review should therefore be on criminal liability under Swiss
law. Domestic legal practitioners are also more familiar with domestic law;
for this reason, too, a certain degree of restraint seems appropriate when as-
sessing the foreign legal situation. However, a cursory examination should still
be carried out, consisting of a comparison of the foreign legal provisions at-
tached to the request (N. 10) with the facts of the case and the question of
whether the subsumption in the request appears at least reasonable. As Garré
points out, a “certain critical dialectic [...] is necessary, otherwise the mutual
legal assistance procedure would be degraded to an automatic approval pro-
cedure.” If the lack of criminal liability under foreign law is obvious, the re-
quest appears to be an abuse of law. For foreign criminal jurisdiction over the
offense as a prerequisite for extradition in particular, see OK-Payer, Art. 32
IMAC N. 23 ff.

Specifically, with regard to Swiss law, it must be examined whether the con-
verted (N. 45 ff.) facts of the case would fulfill the objective and subjective
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elements of the offense (or, in the case of negligent offenses: the elements
of the offense; for specific subjective elements, see N. 58) of a local criminal
provision that threatens a custodial sentence of at least one year (N. 33 ff.).
This presupposes that Switzerland has criminal jurisdiction over the of-
fense, which must also be examined accordingly.

If the hypothetical fulfillment of the elements of the offense is affirmed, it
must then be examined whether a justification would apply under Swiss law.
Previous case law takes a different view and seeks to limit itself to examining
the fulfillment of the elements of the offense (known as the abstract method).
The Federal Council also appears to have assumed a correspondingly limited
double criminality. This position could perhaps be supported by the German
wording of Art. 35 para. 1 lit. a IMAC, which only refers to “is liable to ... a
penalty ..”. However, the French and Italian versions of the law (“est frappée
d'une sanction ..., “€ passibile di una sanzione ...") already appear to be broad-
er in scope, and para. 2 refers to “punishability” (‘punissable’, “punibilita”) in
all three official languages. The decisive factor must be the teleological ele-
ment of interpretation: mutual criminal liability is intended to protect domes-
tic values and interests (see N. 22 f.); However, it would be difficult to recon-
cile this with, for example, extraditing someone acting in justifiable self-de-
fense. It is true that case law must be agreed with in that the authority decid-
ing on mutual legal assistance does not, in principle, have to assess the evi-
dence or reconstruct the facts of the case independently (see N. 9 ff.). Howev-
er, if the foreign description of the facts already reveals a justification accord-
ing to the standards of Swiss law (which is likely to be rare), this must be taken
into account. Incidentally, it should be noted that the abstract method also
raises the problem of having to decide the controversy as to whether consent
has the effect of excluding the elements of the offense (and thus also exclud-
ing double criminality) or “merely” justifying it.

Grounds for exclusion of guilt must then be examined (on the basis of the
description of the facts in the request) due to the rationale of mutual criminal
liability (N. 22 f.) and, if applicable, preclude extradition if they also stand in
the way of both a penalty and a measure involving deprivation of liberty. This
applies in particular to the lack of criminal responsibility (cf. Art. 3 Federal Act
on Juvenile Criminal Law [JStG] e contrario), unavoidable error of law (Art. 21
sentence 1 SCC) or excuses under Art. 16 para. 2 and Art. 18 para. 2 SCC, but
not to a serious mental disorder which, although it may exclude guilt (capacity
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for guilt) and thus punishment (Art. 19 para. 1 SCC), allows for a measure in-
volving deprivation of liberty under Art. 59 or Art. 64 para. 1lit. b SCC.

In terms of a definition, it can therefore be stated that criminal liability un-
der Swiss law within the meaning of Art. 35 para. 1 lit. a IMAC exists if the
converted facts are to be assessed as an offense that is unlawful and culpable
or non-culpable but may give rise to a measure involving deprivation of liber-

ty.

d. Factors not to be examined. Including those expressly excluded by
para. 2

It is not necessary to examine whether the relevant criminal provisions of the
two legal systems are identical or similar or protect the same legal interest.
Art. 35 IMAC does not require such similarities, but rather considers it suffi-
cient that the act described in the request is punishable under the laws of
both states (so-called identity of the gffense). Accordingly, the examination of
double criminality does not require a comparison of foreign and domestic
criminal law provisions.

Some authors have criticized this view and have advocated the stricter re-
quirement of so-called norm identity. This does not, as the term might sug-
gest, require identical wording and formulation of the provisions, but merely
that the respective criminal offenses have the same or similar protective pur-
pose. On the one hand, it is argued that foreign proceedings only deserve sup-
port if they pursue the same objectives as domestic criminal law, and not sim-
ply when there is accidental double criminality. On the other hand, without
norm identity, there is a fear of excessive punishment abroad if, for example,
insulting the head of state is a simple offense against honor under Swiss law,
but a crime under foreign law. The former appears understandable in some
cases: it is certainly possible to imagine cases in which the foreign motives for
criminalization and punishment contradict the domestic value system. For ex-
ample, when the injury and killing of people is criminalized not to protect the
life and limb of those affected, but to protect the “property” of an absolutist
ruler. However, the punishment (in itself) of such acts remains legitimate ac-
cording to the values and interests reflected in Swiss criminal law (N. 22 f.). In
such cases, it is not uncommon to question whether the person being prose-
cuted will receive a trial in accordance with human rights in the foreign coun-
try (if not, this is an independent ground for exclusion from extradition). How-
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ever, cases in which the different designation of the protected interest does
not conflict with local values and is based, for example, on historically devel-
oped peculiarities of the respective legal system or even simply on a different
balance of power in doctrine are likely to be more common than blatant cases
of the type described. It would also present the extradition or mutual legal as-
sistance decision-maker with a difficult task to determine the scope of protec-
tion of the relevant criminal law provisions of both states for each request;
even determining the legal interest protected by a Swiss criminal offense can
be controversial. It would also be generally inappropriate for the Swiss au-
thorities to pass judgment on the criminal policy of the requesting state. As for
the second argument put forward in favor of norm identity—the risk of exces-
sive penalties abroad if norm identity is waived—it should be noted that the
requirement of norm identity is not a suitable means of countering such dif-
ferences in penalties anyway, even if the aim of protection is the same, much
harsher penalties may be imposed abroad (e.g., in the US). A more appropriate
means would be a requirement (Art. 80p para. 1 IMAC) in individual cases
whereby the requesting state must give assurances that it will not request, im-
pose or enforce any penalty above a specified upper limit that is still accept-
able under Swiss law or the ECHR. In light of the above, it seems preferable
to determine the scope of double criminality based on the identity of the of-
fense.

Furthermore, according to Art. 35 para. 2 lit. a IMAC, special forms of guilt
and conditions of criminal liability are not to be taken into account when
assessing criminal liability under Swiss law. This means that, for criminal lia-
bility under Swiss law to be affirmed, it is not necessary for special forms of
guilt and conditions of criminal liability required by Swiss criminal offenses to
be present. This restricts the criterion of double criminality and broadens the
range of circumstances in which extradition is permissible.

The special conditions of criminal liability are to be understood as the
objective conditions of criminal liability. In the literature, a differentiation is
proposed depending on whether the condition results from procedural pecu-
liarities (such as the opening of bankruptcy proceedings in the case of bank-
ruptcy offenses [Art. 163 ff. SCC]) or from criminal policy and legal dogmatic
reasons (such as in the case of brawling or assault [Art. 133 f. SCC], where
criminal liability only begins with the injury or killing of a person, or in the
case of breach of the peace [Art. 260 SCC], which presupposes acts of vio-

162 Andrés Payer



Art. 35 IMAC

lence). Art. 35 para. 2 lit. a IMAC should only apply to objective conditions of
criminal liability of the former type, while those of the latter type concern
“the very definition of punishable wrongdoing” and must therefore be taken
into account when assessing criminal liability. However, this is contrary to the
classic concept of objective conditions for criminal liability, according to
which these conditions only concern the need for punishment (penal econo-
my) and, for example, a fight or assault is still a culpable wrongdoing or pun-
ishable even if there is no injury or death. This classic understanding avoids
the conflict with the principle of guilt that would arise if one assumed that the
perpetrator is being punished for something that is not covered by his guilt (in
the old sense). Instead, according to the classical conception, the perpetrator
is punished only for his culpable act, and the circumstance that absolves him
of guilt—i.e., the objective condition of punishability—only has the effect of
limiting punishability or favoring the perpetrator. The offender has therefore
already deserved the punishment through his act; he is only “lucky” if the
condition does not occur and the state therefore refrains from intervening.
Since the objective conditions for criminal liability do not (co-)define the
punishable wrongdoing, their exclusion by Art. 35 para. 2 lit. a IMAC appears
justifiable and does not require restriction. However, it is still possible to dis-
cuss — although not at this point — whether the traditional attribution of indi-
vidual characteristics to the objective conditions for criminal liability is justi-
fied or whether another interpretation is more appropriate.

The concept of special forms of guilt refers to the special intentions, mo-
tives, or characteristics of attitude required in individual cases; it is therefore
based on the outdated, so-called psychological concept of guilt in causal ac-
tion theory. Often, such special subjective elements do not constitute criminal
liability in themselves, but merely qualify, privilege, or replace one offense
with another (see, for example, Art. 111 and 112 SCC [special ruthlessness]; Art.
142 para. 1 and 2, Art. 158 no. 1 para. 1 and 3 SCC [intention to enrich oneself];
Art. 141 and Art. 137 SCC [intention to appropriate]). In these cases, the basic
or residual offense usually already reaches the minimum threshold of Art. 35
para. 1 lit. a IMAC (cf. N. 33), so that extradition would be permissible even
without the provision of Art. 35 para. 2 lit. a IMAC. However, the situation is
different with regard to those specific subjective elements that constitute the
basis for criminal liability (e.g. Art. 115 SCC [selfish motives]; Art. 2609uinquies
[intention to finance terrorism]|; Art. 261 para. 2 and 3, Art. 262 no. 1 para. 2
SCC [malice]). If these are counted among the special forms of guilt within the

Andrés Payer 163


https://onlinekommentar.ch/en/kommentare/irsg35#p33

59

Art. 35 IMAC

meaning of Art. 35 para. 2 IMAC, this means that when examining double
criminality, criminal liability under Swiss law must also be affirmed if these el-
ements are absent in the specific case. However, this contradicts domestic as-
sessments and interests, i.e., the rationale behind the requirement of double
criminality (see N. 22 f.). If, for example, Art. 115 SCC only criminalizes incite-
ment and assistance to suicide when the act is motivated by selfish motives,
then these motives justify the punishment; according to local assessments,
anyone who helps a suffering person to take their own life out of compassion
does not deserve punishment. Extraditing them to another country that has
criminalized any assistance in suicide regardless of the perpetrator's motiva-
tion would contradict this assessment, and Switzerland would have no interest
in supporting these foreign proceedings. In order to prevent this conflict, Art.
35 para. 2 lit. a IMAC must be interpreted teleologically and restrictively: the
“special forms of guilt” within the meaning of this provision are to be under-
stood only as those intentions, motives, and characteristics of attitude that do
not constitute grounds for criminal liability at all. This means that the restric-
tion in Art. 35 para. 2 lit. a IMAC is now of very little practical significance: it
only allows extradition in addition where the act would solely fulfill a basic o1
catch-all offense below the threshold of Art. 35 para. 1 lit. a IMAC, but where
there is still a qualifying or alternative offense that reaches the threshold and
is characterized by a special subjective element. Art. 35 para. 2 lit. a IMAC
then allows criminal liability to be affirmed under this stricter offense, even
though the special subjective element it requires is missing. The interpreta-
tion proposed here also appears permissible in view of the fact that the Fed-
eral Council's statement on Art. 35 para. 2 lit. a IMAC was made a long time
ago and did not discuss the issue under consideration here, but may have
overlooked it.

According to Art. 35 para. 2 lit. b IMAC, when assessing criminal liability un-
der Swiss law, the conditions of the personal and temporal scope of the SCC
and the Military Criminal Code (MStG) with regard to the criminal provisions
on genocide, crimes against humanity, and war crimes are not to be taken into
account. For these most serious crimes (all three core crimes under interna-
tional law), special rules that are as conducive as possible to prosecution and
mutual legal assistance should apply, which is also reflected in the exclusion
of the defense of political offense under Art. 3 para. 2 IMAC. On the basis of
Art. 35 para. 2 lit. b IMAC, in particular, there is no need to examine the per-
sonal applicability of the MStG, the scope of which varies depending on
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whether it is peacetime, active service or wartime. The exclusion of the rules
on temporal applicability (Art. 2 SCC, Art. 2 MStG) implies that the prohibi-
tion of retroactivity does not apply, which is not the case anyway in the con-
text of the examination of criminal liability under Swiss law (as the law of the
requested state) (see N. 44).

No attention should then be paid to concurring offenses: if a set of facts ful-
fills several criminal offenses under the law of the requesting state, but only
one or several under Swiss law, one of which would supersede the others,
then double criminality exists and extradition can be granted for all criminal
offenses provided that the relevant or remaining Swiss offense reaches the
minimum threshold of Art. 35 para. 1 lit. a IMAC. If, under Swiss law, only a
privileged offense were applicable, the penalty for which, in contrast to the
basic offense, does not reach this threshold, the required minimum maximum
penalty is not met and extradition is inadmissible, unless the privileged of-
fense is characterized solely by special subjective elements that are irrelevant
under Art. 35 para. 2 lit. a IMAC (see N. 58).

Furthermore, any grounds for mitigation of punishment are irrelevant.
This is because grounds for mitigation of punishment merely allow the mini-
mum penalty to be reduced and another offense to be recognized (Art. 48a
SCC); However, it does not force a shift in the penalty range below this
threshold in the case of an offense that reaches the threshold of Art. 35 para. 1
lit. a IMAC. The only exception to this is if the offense carries a maximum
prison sentence of exactly one year; in the case of mandatory mitigation of
punishment, this can no longer be imposed. However, in such a (rare) case,
with regard to Art. 35 para. 2 lit. a IMAC a maiore ad minus, it may be appro-
priate to exclude the reduction of the sentence when examining criminal lia-
bility under Swiss law.

Finally, the existence of procedural requirements, such as a criminal com-
plaint or authorization, does not need to be examined. The statute of limita-
tions, the nature of which is admittedly controversial, is also not examined
from the perspective of criminal liability; it is the subject of a separate provi-
sion (Art. 5 para. 1lit. c IMAC).
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e. Intensity of the examination

According to case law, double criminality or the examination of criminal lia-
bility under Swiss law is only subject to a prima facie examination. This
means that a meticulous, detailed examination is not necessary and difficult
legal questions may be excluded. In our opinion, however, the rationale be-
hind double criminality (N. 22 f.), which is aimed at protecting domestic val-
ues and interests, as well as the expertise of the domestic authorities in do-
mestic law (cf. N. 49) argue in favor of subjecting the examination of criminal
liability under Swiss law to stricter requirements than the assessment of crimi-
nal liability under foreign law, where a reasonableness test is sufficient (cf. N.
49). Accordingly, it should be required that the conduct would probably be
punishable under Swiss law (within the meaning of the above clarifications [N.
50 ff.]). A degree of uncertainty can be accepted in view of the many unre-
solved controversies regarding the correct interpretation of criminal provi-
sions and the sometimes lacking or fluctuating case law of the Federal
Supreme Court.

C. Negative condition: lack of Swiss jurisdiction (para. 1 lit. b)

As a negative condition for extradition, Art. 35 para. 1 lit. b IMAC stipulates
that the offense must not be subject to Swiss jurisdiction. Art. 36 para. 1 IMAC
makes an important exception to this rule in cases where special circum-
stances, namely the possibility of special social reintegration, justify extradi-
tion (despite Swiss jurisdiction). Case law recognizes further “special circum-
stances,” so that, for example, for reasons of procedural economy and to en-
able the joint assessment of several perpetrators abroad if Swiss jurisdiction
exists.

Swiss jurisdiction is determined in particular by Art. 3 ff. SCC; further grounds
for jurisdiction can be found in the Special Part of the SCC and in ancillary
criminal law. The wording of Art. 35 para. 1 lit. b IMAC seems to exclude ex-
tradition in the case of any Swiss jurisdiction, i.e., regardless of whether it is
based on the principle of territoriality, the principle of protection, or the ac-
tive principle of personality, etc. However, the Federal Council's message
makes it clear that “jurisdiction” refers only to jurisdiction based on the prin-
ciple of territoriality. Accordingly, Art. 35 para. 1 lit. b IMAC is to be interpret-
ed as being limited to territorially based Swiss jurisdiction (Art. 3 para. 1in
conjunction with Art. 8 SCC). In addition to the /istorical element of inter-
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pretation, there is also the zeleological element: Swiss criminal jurisdiction
based on the principle of territoriality is generally the most important for the
country; it would be contrary to the principle of mutual legal assistance if
Switzerland were not allowed to extradite to the country where the crime was
committed, for example, in cases of domestic criminal jurisdiction based on
the passive principle of personal jurisdiction (Art. 7 para. 1 SCC). The syszem-
atic element of interpretation also supports the aforementioned restrictive in-
terpretation of Art. 35 para. 11it. b IMAC. This is because various provisions of
criminal law relating to acts committed abroad require — usually as a prereq-
uisite for prosecution — that the offender not be extradited (e.g., Art. 7 para. 1
lit. ¢ SCC). However, if Art. 35 para. 1 lit. b IMAC also excluded extradition in
cases of extraterritorial Swiss criminal jurisdiction, the interaction of these
provisions would mean that Switzerland would always have to prosecute itself
and only extradite on a subsidiary basis. This would neither be the intention
of the legislature nor compatible with the practice of the Federal Supreme
Court of offering extradition first. And insofar as the relevant provisions of
criminal law even stipulate non-extradition as a prerequisite for domestic
criminal jurisdiction (and thus for jurisdiction) and not merely as a prerequi-
site for prosecution — namely in the case of substitute criminal jurisdiction
(Art. 7 para. 2 lit. a SCC) — these provisions would become circular if Art. 35
para. 1lit. b IMAC also referred to extraterritorial jurisdiction. This is because,
in order to establish criminal jurisdiction under Art. 7 para. 2 lit. a SCC, the of-
fender would not have to be extradited, which, according to Art. 35 para. 1 lit.
b IMAG, is not the case under criminal jurisdiction under Art. 7 para. 2 lit. a
SCC.

Various international treaties expressly stipulate that the requested state may
refuse extradition if it has criminal jurisdiction over the matter itself based on
the principle of territoriality (known as the prosecution privilege of the re-
quested state), for example in Art. 7 no. 1 of the EAU. This is an optional
ground for refusal.

In the case of Swiss jurisdiction based on the principle of national security
(Art. 4 para. 1 SCC; provided that the perpetrator is foolish enough to enter
the country after committing the offense) or on the flag or registration prin-
ciple, which is similar to the principle of territoriality, refusal of extradition in
favor of domestic prosecution may also appear appropriate. However, this
does not require these cases to be subsumed under Art. 35 para. 1 lit. b IMAC,
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because extradition under IMAC is optional anyway (N. 7) and can already be
refused in such a case with reference to Switzerland's own criminal interest.
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Section 3 Detention awaiting Extradition and Seizure
Art. 47 Arrest warrant and other rulings

1'The FOJ shall issue an arrest warrant with a view to extradition. It may
decline to do so, especially if the defendant:

a. will probably not elude extradition and will not endanger the criminal
investigation; or

b. can prove without delay that he was not at the place of the offence
when it was committed.

2 If the defendant is unfit to remain in detention or if there are other
valid reasons, the FOJ may order measures other than detention to
ensure his presence.
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3 At the same time the FOJ shall rule on which objects and assets will
remain seized or must be seized.
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[. GENERAL

Detention pending extradition is a coercive measure under administrative
law. Its main purpose is to ensure that the objectives of the extradition proce-
dure are achieved and, indirectly, to support mutual legal assistance in foreign
criminal proceedings.

The arrest warrant is issued by the FOJ. It follows the provisional arrest car-
ried out by the police. The decision must be made within three working days
of the arrest, failing which the provisional coercive measure must be lifted.
The arrest warrant may be issued in advance by fax, email or telephone, but
must be confirmed in writing within the aforementioned time limit. The deci-
sion must be notified to the person being prosecuted, whereupon the authori-
ty informs them of their rights and gives them the opportunity to state their
reasons for opposing the arrest warrant and/or extradition.

According to case law, which has been adopted by legal doctrine, the imposi-
tion of a measure involving deprivation of liberty against the person who is
the subject of an extradition request is “the rule” and this applies in principle
throughout the proceedings. The freedom of the person concerned during the
proceedings is the exception. The Federal Court justifies this interpretation by
Switzerland's international obligations to ensure the surrender of the person
to the requesting State. The conditions for ordering detention pending extra-
dition are thus more flexible than those laid down by the legislature for order-
ing provisional detention in criminal proceedings. In the latter case, the legis-
lature has expressly provided that the principle is that the accused “remains at
liberty” and that detention is the exception.

However, the interpretation of the conditions for issuing an arrest warrant for
extradition must respect the right to personal liberty guaranteed by the
Federal Constitution and international law. Any interference with a person's
liberty must be justified by a public interest and be proportionate to the aim
pursued, which is also the case for the issuance of an arrest warrant in extra-
dition proceedings. As the European Court of Human Rights has reiterated in
a case concerning Switzerland, “pre-trial detention must appear to be the last
resort, justified only when all other available options prove insufficient.” We
are of the opinion that this principle also applies to extradition detention. The
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“more flexible” interpretation proposed by the Federal Court does not there-
fore exempt the authority from conducting a strict review of proportionality.

II. CONDITIONS

The FOJ may only issue an arrest warrant for extradition if the following cu-
mulative conditions are met:

« The authority has received an extradition request that is not manifestly in-
admissible (2.1);

« There is a risk of flight and/or obstruction of the investigation (2.2);
« The person cannot provide an alibi without delay (2.3);
« The person is fit to be detained (2.4) and

+ No alternative measures can significantly reduce the risk of flight and/or
collusion (2.5).

A. Extradition request not manifestly inadmissible

An arrest warrant may be issued when the requesting State has submitted an
extradition request including sufficient information on the identity of the
person sought, as well as the facts and offenses alleged against them.

Even in the absence of a formal warrant, coercive measures may be or-
dered on a provisional basis if the requested State expressly requests this and
indicates that it intends to submit an extradition request. Measures may also
be taken ex officio by the FOJ if there is a risk of danger.

The information provided must show that the request is not manifestly in-
admissible or inappropriate. In particular, the extradition request must not:

- relate to a Swiss national;

- originate from a State that clearly does not have jurisdiction to prosecute
the acts;

« lead to prosecution by a special court or to the enforcement of a sentence
imposed by such a court;

- relate to an offense that is manifestly political, military, or fiscal in nature;

- relate to penalties or acts that are clearly time-barred;

Olivier Peter 179

(931



10

12

Art. 47 IMAC

- relate to acts that are manifestly not punishable under Swiss law;

- relate to acts that are trivial and/or punishable by a sentence of less than
one year.

B. Risk of absconding or obstructing the investigation (Art. 47
para. 1 a IMAC)

An arrest warrant may only be issued if there is arisk that the person will “ab-
scond” or “obstruct (...) the investigation.” These terms correspond to the “risk
of flight” and “risk of collusion” that may justify deprivation of liberty in crimi-
nal proceedings, although case law requires that these risks be accepted more
broadly in order to issue an extradition detention order. The legislature has
rightly not provided for the possibility of issuing an arrest warrant on the
grounds of a risk of repetition.

In practice, it is the risk of absconding that is invoked to justify the issuance
of an arrest warrant. The concept of “obstruction of the investigation” has not
been developed in particular in doctrine and case law. In particular, it is un-
clear whether the legislature intended to justify the measure on the basis of
the risk of obstruction of the administrative extradition proceedings or on the
basis of the risk of collusion in any criminal proceedings that may be brought
in the requesting State. In the latter case, the risk of obstruction could not be
taken into account in relation to an extradition request for the enforcement of
a sentence.

The risk of absconding must be admitted restrictively where the person has
developed close and long-standing family and professional ties with Switzer-
land, in particular the length of residence and any close family ties with per-
sons residing in the country. The FOJ must also take into account the type of
offense alleged, the penalty threatened and the existence of a final conviction.
Health problems that would prevent flight abroad must also be taken into ac-
count. Advanced age may be a factor reducing the likelihood of flight.

The legal text states that, in the absence of a risk of flight or collusion, the
authority may refrain from issuing an arrest warrant. We are of the opinion
that deprivation of liberty imposed on a person who does not intend to evade
or obstruct proceedings would be a disproportionate measure and would
therefore violate the right to personal freedom. In the absence of such risks,
deprivation of liberty should be ruled out.
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C. Lack of alibi (Art. 47 para. 1 b IMAC)

Extradition detention cannot be ordered if the person concerned can provide
an alibi, which constitutes a ground for refusal of extradition. This is an ex-
ception to the principle that it is for the foreign courts of first instance to rule
on the facts of the case and the guilt of the person prosecuted. This rule is a
general principle of extradition law. The aim is to spare a manifestly innocent
person the rigors of criminal proceedings.

According to federal case law, the term “alibi” must be understood in its tradi-
tional restrictive sense, i.e., in its literal meaning. The person must prove
that they were not at the place where the offense was committed at the time
of the events, contrary to what is stated in the extradition request, even if
their presence is a condition for the commission of the alleged offense and/or
for the jurisdiction of the requesting State to prosecute.

However, an overly restrictive interpretation of the evidence of the unfound-
ed nature of the alleged acts would be incompatible with the case law of the
ECtHR, which considers that “the persistence of plausible reasons for sus-
pecting the arrested person of having committed an offense is a sine qua non
condition for the lawfulness of detention.”

Case law provides that, in order to prevent the issuance of a (future) arrest
warrant, the alibi evidence must exclude participation in all of the offenses al-
leged in the (future) extradition request. This position should be qualified. A
partial alibi may still have an impact on the seriousness of the alleged offens-
es and the possibility of ordering alternative measures.

It is up to the person concerned to provide the evidence, which is not, in
principle, administered by the FOJ. The administration of essential evidence
by the criminal authority is not excluded by the legislature and should be al-
lowed in special circumstances. This is the case if the person subject to the
arrest warrant claims that there is a risk of mistaken identity: the FOJ should
then be able to request additional information from the requesting authority.
The same applies if information proving that the charge in the extradition re-
quest is unfounded is already in the possession of a federal or cantonal au-
thority.

The evidence must be immediate and unequivocal, for example by demon-
strating that there has been a case of mistaken identity. Case law requires a
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high standard of proof for an alibi to be accepted, particularly with regard to
the credibility of witnesses acting on behalf of the person sought.

The law and case law provide that evidence must be provided without delay,
i.e. “on the spot” or immediately. An allegation accompanied by an announce-
ment of future evidence is not sufficient to prevent the issuance of an arrest
warrant. We consider that this position, based on long-standing case law
(1983) and on the short time available to confirm provisional arrest, is ill-suit-
ed to the reality of proceedings in which the person subject to the measure
needs time to organize their defense and gather relevant evidence, which of-
ten has to be obtained from abroad and may relate to past events. Alibi evi-
dence may in any event be submitted subsequently, in the context of an appli-
cation for release that may be made later in the proceedings.

D. Fitness to be imprisoned (Art. 47(2))

Deprivation of liberty in the context of extradition may only be ordered if the
person is capable of serving a prison sentence. This means taking into ac-
count both the person's state of health and the impact of detention on them.
According to federal case law, advanced age alone is not sufficient to rule out
detention. A person is considered incapable of serving a prison sentence if it
is highly probable that detention would endanger their life or health. If the
person claims that detention exposes them to a risk of suicide, the Federal
Criminal Court considers that this risk should be accepted “with great re-
straint.” This means taking into account physical health problems as well as
any mental disorders requiring medical treatment.

Depending on the circumstances, deprivation of liberty may be enforced in a
specialized hospital unit or detention may be accompanied by outpatient
treatment. In this context, the authorities must be able to ensure appropriate
care and a comprehensive treatment strategy aimed at remedying the per-
son's health problems or preventing their worsening, rather than treating their
symptoms.

Where detention is incompatible with the state of health and the thera-
peutic care needs, an arrest warrant may not be issued.
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E. Ineffectiveness of alternative measures (Art. 47 para. 2 in fine
IMAC)

An arrest warrant may not be issued if the imposition of alternative mea-
sures less severe than detention is sufficient to ensure that the person will not
abscond or unlawfully obstruct the proceedings. Alternative measures must
not offer an “absolute guarantee” that the risk or risks will not materialize, but
must be capable of “significantly reducing” the risk identified. In such a case,
in accordance with the principle of proportionality, these measures must be
ordered, otherwise the personal freedom of the person concerned will be vio-
lated.

With regard to security, the amount depends on the seriousness of the acts
alleged and the personal circumstances of the person whose extradition is
sought. The amount of the guarantee must be assessed in light of the person's
resources, their ties to persons who could act as guarantors, and the confi-
dence that can be placed in the prospect of losing the amount committed as a
sufficiently powerful deterrent to prevent any attempt to flee.

This implies an increased obligation to cooperate on the part of the person
whose extradition is sought in order to establish their financial and relational
situation, the financial situation of any relatives who may be called upon to
pay the bail, and the origin of the funds offered as security. The lack of con-
crete information on the financial situation of the person or their relatives is a
reason invoked by the Federal Court for declaring itself unable to determine
an appropriate amount for a possible financial guarantee.

It is also recommended that an amount be specified by the person offering to
pay the security.

The security may take the form of a cash deposit or a guarantee provided by
a bank or insurance company established in Switzerland. For this reason, the
Federal Criminal Court has refused to accept a guarantee in the form of the
registration of a lien on real estate in the land register or the surrender of
shares. The question of whether a guarantee can take the form of the surren-
der of an object of value does not appear to have been decided by case law.
However, this assumption seems to be contrary to the intention of the legisla-
ture, which deleted this reference from the legal text when the rules of proce-
dure were revised.
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With regard to electronic surveillance, two distinct systems should be con-
sidered. On the one hand, the fitting of an electronic tag that only makes it
possible to know whether a person is within a given perimeter. Such a device
only makes it possible to detect @ posteriori that the person has absconded. It
has little preventive effect on the risk that the person will abscond and should
therefore be accompanied by other measures, such as the payment of a de-
posit. On the other hand, a system could be considered that would allow the
person to be tracked and monitored in real time, with immediate intervention
by the police. The introduction of an “electronic monitoring” system has been
expressly recommended by federal case law for several years. This measure
significantly reduces the risk of flight and therefore makes it possible to dis-
pense with the issuance of numerous arrest warrants.

Federal case law takes a very restrictive approach to allowing the imposition
of alternative measures to detention that are capable of countering the risk of
flight and/or collusion. As noted above, the position adopted by the Swiss
courts could be incompatible with the case law of the European Court of
Human Rights, which states that “pre-trial detention must appear to be the
ultimate solution, justified only when all other available options prove insuffi-
cient.” We are of the opinion that an arrest warrant in extradition proceedings
can only be issued if the authority demonstrates that one or more alternative
measures would not mitigate the risks invoked.

I1I. SEIZURES (ART. 47 PARA. 3)

30 At the same time as issuing the extradition arrest warrant or ordering alterna-

31

tive measures, the FOJ shall take a decision on the objects and valuables
seized by the police when the person being prosecuted was arrested. It may
order that the seizures be maintained, lifted or new seizures be made. This
decision may also be taken at a later stage in the proceedings.

The measure is intended to enable a response to any request for the surren-
der of objects or valuables, the surrender of evidence, or the enforcement
of a foreign judgment, in particular in the context of confiscation. Federal
court case law also provides for the possibility of ordering seizure to cover
costs.
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If extradition is granted, the FOJ will in principle also order the surrender of
any objects or valuables found on the person being prosecuted that may
serve as evidence or are the proceeds of the alleged offense.
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Art. 48 Content
1 Rulings under Article 47 shall contain:

a. information, provided by the foreign authority, concerning the
identity of the defendant and the offence alleged against this person;

b. the name of the office which made the request;
c. the confirmation that extradition will be requested;

d. the notice regarding the right of appeal under paragraph 2 and the
right to appoint a legal adviser.

2 An appeal against these rulings may be filed with the Appeals
Chamber of the Federal Criminal Court within ten days of the serving of
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the written arrest warrant with a view to extradition. Articles 379—397
CrimPC apply by analogy to the appeal procedure.
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[. CONTENT OF THE ARREST WARRANT (ART. 48, PARA. 1,
IMAC)

1 Art. 48 IMAC specifies the content of an arrest warrant for the purpose of ex-
tradition. This provision gives concrete effect, in the context of extradition
detention, to the guarantee set forth in Art. 5, para. 2, of the ECHR, according
to which any person who is arrested must be informed why they have been
deprived of their liberty.

2 The arrest warrant must contain at least the following elements:

« information regarding the identity of the person sought;

- information regarding the alleged offenses and/or the decision to be en-
forced;

- the name of the authority that submitted the request;
- a statement that extradition is being requested;
- a statement regarding available remedies;

- a statement regarding related rights.

A. Details of the Facts (Art. 48(1)(a) IMAC)

3 Art. 48(1)(a) IMAC provides that the arrest warrant must contain details “re-
garding the facts with which the person subject to extradition is charged.”

4 This requirement is clarified in Art. 10(2) of the EIMP Implementing Ordi-
nance, according to which the description of the facts must specify, at a mini-
mum, the place, date, and manner in which the offense was committed.

5 These provisions are intended to ensure that all necessary information is pro-
vided to enable the person concerned to exercise their right to an effective
defense at this stage.

6 Above all, this entails the obligation to briefly set forth the charges on which
the foreign authority bases its request for international cooperation. Federal
case law holds that an incomplete description of the offenses in the arrest
warrant would not affect the legality of the detention, a position consistent
with that adopted by the European Court of Human Rights (ECHR). This is
explained in particular by the fact that the person concerned and their coun-
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sel have the right to access the case file, which contains documents setting
forth the missing information.

We are of the opinion that the text of Art. 48(1)(a) of the IMAC contains a gap,
since its wording refers only to extradition for the purpose of prosecuting
“acts of which the person is accused” and not to extradition for the enforce-
ment of a sentence (Art. 2(1) of the Extradition Convention). In this second
scenario, in order to ensure the right to an effective defense, we are of the
opinion that the arrest warrant must specify the decision whose enforcement
is sought.

B. Identification of the authority submitting the request (Art. 48,
para. 1, subpar. b, IMAC)

Decisions based on Art. 47 IMAC must identify the foreign authority that
initiated the request for cooperation.

C. Statement that extradition is requested (Art. 48(1)(c) IMAC)

According to Art. 5(1)(f) of the ECHR, deprivation of liberty for the purpose of 9

extradition can be justified only by the fact that proceedings are pending.

An arrest warrant may therefore be issued only if there is a formal extradition
request from the requesting State or, at the very least, a request for search or
arrest within the meaning of Art. 42 of the IMAC, in which the foreign author-
ity has expressed its intention to subsequently file an extradition request. This
point must be specified in the arrest warrant.

D. Information on the Right to Appeal and Related Rights (Art.
48(1)(d) IMAC)

The legislature has stipulated that the arrest warrant must mention the exis-
tence of a right to appeal—specifically, the appeal procedure, the appellate
authority, and the deadline for filing an appeal— and the right to be assisted
by a legal representative.

The use of the term “legal representative” (Rechisbeistand) confirms that
there is no monopoly on representation for attorneys in the field of extra-
dition, just as there is none in the field of asylum. The person subject to an ar-
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rest warrant may therefore be represented in the extradition proceedings by a
person of their choice.

Art. 48(1) of the IMAC contains a gap due to the failure to mention in the de-
cision the right of the person concerned to be assisted by an interpreter,
as well as the right to have the decision communicated in a language they
understand. These safeguards stem from international law. They are essen-
tial elements for the effective exercise of procedural rights, just like the right
to legal representation, and should therefore be mentioned in the arrest war-
rant. It should be noted that the supplementary provisions of Swiss law pro-
vide for the appointment of an interpreter, but only during the initial hearing,
at which time “the person subject to extradition proceedings is provided with
an explanation of the extradition procedure in a language they understand.”

The right to have one’s consular post notified and to communicate with it
(Art. 16 OEIMP) constitutes another essential guarantee of information that is
missing from the list in Art. 48(1) IMAC but must be guaranteed.

We are of the opinion that these rights should be expressly mentioned in
the extradition warrant and guaranteed throughout the entire proceedings, so
that the person may review the documents and the extradition proceedings
prior to any hearing, by applying Article 68 of the Code of Criminal Procedure
by analogy.

II. REMEDIES (ART. 48(2) IMAC)

Art. 5(4) of the ECHR provides for the right of any person deprived of liberty
to have their detention reviewed promptly by a court. This right also ap-
plies to extradition detention and is reiterated in Art. 48(2) IMAC.

The corollary to this challenge is a request for immediate release: if the arrest
warrant is annulled due to lack of legal basis or insufficient grounds, the re-
lease of the person must be ordered without delay.

If the Federal Office of Justice (FOJ) denies a request for release (Art. 50(3) of
the IMAC), the person has a right of appeal under Art. 48(2) of the IMAC.

A. Appeal to the Federal Criminal Court

The issuance of an arrest warrant or the denial of a request for release may be
appealed to the Complaints Chamber of the Federal Criminal Court.
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The appeal has no suspensive effect.

The deadline for filing an appeal is 10 days from written notification of the ar-
rest warrant, which generally occurs at the time the person is interviewed by
the FQJ. This period begins to run even if notification occurs while the person
is already in pretrial detention or serving a sentence, provided that the person
is effectively notified of the decision. The 10-day deadline applies equally in
the case of a seizure order, even if it is issued after the arrest warrant. If the
deadline has expired, a seizure order may be challenged only in conjunction
with the decision on extradition.

A person deprived of liberty has the right to obtain “promptly” a decision re-
garding the legality of extradition detention. The procedure to review the le-
gality of detention must be conducted with particular speed, especially since
the arrest warrant was issued by an administrative authority (OF]) rather than
by a court. The Complaints Chamber of the Federal Criminal Court must rule
promptly, rejecting any requests for an extension from the authority, except
under exceptional circumstances.

In the context of an appeal, the case law of the European Court of Human
Rights (ECHR) requires the authorities to grant access to the case file. While
the file need not necessarily be complete, it must contain sufficient informa-
tion to enable an effective appeal.

According to the statutory text, only the person being prosecuted would have
standing to appeal the arrest warrant. The standing to appeal of family
members is not mentioned. On this point, a literal interpretation of Art. 48(2)
of the IMAC does not appear to be consistent with the right to an effective
remedy (Art. 13 of the ECHR). Indeed, the decision to deprive a person of lib-
erty may directly infringe upon the right to family life (Art. 8 of the ECHR) of
their family members, in particular that of any minor children, a cohabiting
partner, and dependents. The European Court of Human Rights (ECHR) has
notably recognized that “for a parent and their child, being together is a fun-
damental aspect of family life (...) . [DJomestic measures that prevent them
from doing so constitute an interference with the right protected by Article 8
of the Convention.” Family members directly affected by a warrant must
therefore have access to an effective remedy to challenge the measure and
obtain its annulment or modification (Art. 13 ECHR). This implies recognizing
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that they have a protected legal interest in challenging the decision, as well as
standing to appeal.

The appeal procedure is generally conducted in writing, although the law
does not preclude the holding of a hearing. In the event of an appeal, if the
Complaints Court must rule on matters concerning the character of the per-
son concerned, that person should be able to be heard in person. There is
no absolute right to a public hearing, but a public hearing may be required un-
der specific circumstances.

The appellate authority is not required to rule on the merits of the extradi-
tion, but only on the legality and appropriateness of ordering a measure de-
priving the person of liberty. Consequently, the grounds for appeal that may
be raised before this court are limited. In this regard, raising arguments re-
garding the merits of the extradition request (e.g., violation of the principle
of dual criminality or the statute of limitations) does not oblige the Court to
examine them prematurely at this stage, unless there are particularly serious
circumstances that would render the detention unlawful. This is the case if
the person can demonstrate that extradition is manifestly inadmissible (Art.
51(1) IMAC), insofar as one of the circumstances provided for in Articles 2
through 5 IMAC is undoubtedly met.

According to federal case law, formal defects that could vitiate the arrest
warrant—such as a violation of the right to be heard during the proceedings—
do not constitute grounds for release. This strict interpretation should be
aligned with the position adopted by the European Court of Human Rights
(ECHR), according to which lawful detention implies the absence of arbitrari-
ness. Thus, a particularly serious procedural defect should lead to the annul-
ment of the decision and the release of the person.

B. Appeal to the Federal Supreme Court

The decision of the Complaints Chamber of the Federal Criminal Court con-
cerning pretrial detention for extradition may be appealed to the Federal
Supreme Court, despite its incidental nature, when the case is of particular
importance.

This is the case when the person can credibly allege that the proceedings vio-
late their fundamental rights or when the case raises a legal question of
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principle. In this second scenario only, an appeal to the Federal Supreme
Court may also be filed by the FOJ.

The Federal Supreme Court must also rule in accordance with the require-
ment of expedition; however, this requirement is less strict insofar as the ap-
peal is against a decision rendered by a judicial body in proceedings offering
adequate guarantees of a fair trial.

C. Referral to an International Body

An appeal against the decision of the Federal Supreme Court may be brought
before an international body.

In particular, a case may be brought before the European Court of Human
Rights (ECHR) for a violation of the prohibition against inhuman and degrad-
ing treatment (Art. 3 of the ECHR) —in connection with conditions of deten-
tion—violation of the right to liberty and security (Art. 5 of the ECHR), the
right to respect for family life (Art. 8 of the ECHR), or the right to an effective
remedy (Art. 13 of the ECHR).

A case may also be brought before the Committee Against Torture, for exam-
ple, when pre-extradition detention is ordered on the basis of evidence sub-
mitted by the requesting State that was allegedly obtained through torture
(Art. 15 CAT).

It is also possible to submit the case to the Committee on the Rights of the
Child when the deprivation of liberty of a parent is ordered without giving
“primary consideration” to “the best interests of the child” (Art. 3 CRC).
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Art. 54 Simplified extradition

LIf the defendant places on the record before a judicial authority that
he waives the requirement of extradition proceedings, the FOJ shall
order his surrender unless there are special considerations prohibiting
it.

2 This waiver may be revoked provided the FOJ has not ordered the
surrender.

3 Simplified extradition shall have the effect of extradition and is subject
to the same conditions. The requesting State shall be given notice
thereof.
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[. INTRODUCTION

A. General Provisions

Article 54 of the AIMP governs simplified extradition (also referred to as “sur-
render without formalities”), that is, the surrender of the person sought to
the requesting State with their consent. In such cases, the person sought is
surrendered without initiating a formal extradition procedure.

The option to choose simplified extradition is a right granted to the wanted
individual. However, if extradition is requested simultaneously by multiple
States for different offenses (concurrent requests), the simplified procedure
does not grant the person to be extradited the right to choose the State to
which they wish to be surrendered.

Since Swiss nationals cannot be extradited to a foreign authority without their
consent (Art. 25 para. 1 in fine of the Constitution and Art. 7 para. 1 of the
AIMP; see also Switzerland’s reservation to Art. 6 of the European Conven-
tion on Extradition), simplified extradition is the only means by which a Swiss
citizen may be surrendered to a foreign state. In such cases, however, the FOJ
merely informs the Swiss citizen in writing of the existence of an extradition
request filed against them and asks for their consent to extradition (Art. 7(1)
AIMP).

From the perspective of treaty law, simplified extradition is provided for in
particular by the Third Additional Protocol to the European Convention on
Extradition of November 10, 2010, and by Art. 18 of the Extradition Treaty be-
tween the Swiss Confederation and the United States of America of Novem-
ber 14, 1990.

B. Purpose and Origin of the Provision

The purpose of Art. 54 AIMP is to significantly expedite the extradition of
the wanted individual. As a rule, in fact, under a simplified procedure, the sur-
render of the person sought takes place within a few days. This is because the
simplified procedure allows for the extradition of the person concerned with-
out waiting for the requesting State to submit a formal extradition request.
Consequently, given that the detention of the person sought is the rule
throughout the entire extradition procedure, while their release remains the
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exception, opting for simplified extradition allows the person concerned to
avoid a long period of detention for extradition purposes.

The expedited procedure was already provided for in the Federal Act on Ex-
tradition to Foreign States of January 22, 1892. It was incorporated into the
AIMP to address a practical need, since it is not uncommon for the person
sought to clearly express, as early as the initial interrogation, a desire to be
surrendered without delay to the requesting State and consequently to waive
the formal procedure. At the time of the AIMP’s entry into force on January 1.
1983, Art. 54 was titled “surrender without formalities” The new title of the
provision (“simplified extradition”), as well as certain terminological clarifica-
tions in paragraphs 1 and 2, were introduced with the revision of March 29,
1995, which entered into force on February 1, 1997. Since then, the provision
has not been further amended.

II. COMMENTARY ON THE ARTICLE

A. Waiver of the Ordinary Extradition Procedure (para. 1)

Art. 54(1) AIMP provides that if, according to the record drawn up by a judicial
authority, the person sought explicitly waives the application of the extradi-
tion procedure, the FOJ shall authorize the surrender, unless special consid-
erations preclude it.

1. Consent to simplified extradition

The judicial authority, acting on behalf of the Extradition Section of the FQOJ,
interrogates the person sought first upon their arrest (hearing pursuant to
Art. 54 AIMP) and then once the requesting State has submitted the formal
extradition request (hearing pursuant to Arts. 52 et seq. AIMP). During both
hearings, the judicial authority informs the person sought of the possibility of
waiving the ordinary extradition procedure and invites them to state their
consent to simplified extradition.

Consent to simplified extradition must be free and informed, meaning that
the person sought must make the decision without being subjected to pres-
sure and must be informed, in a language they understand, of the effects and
scope of their consent. Implied consent is excluded. The consent of a Swiss
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citizen to extradition must in any case be provided in writing (Art. 7 para. 1
AIMP).

If the person sought consents to simplified extradition, they must be informed
of the possibility of revoking their consent and of the time limit granted for
that purpose (Art. 6, para. 1, first sentence, OAIMP). This notification is
recorded in the minutes (Art. 6, para. 2, second sentence, OAIMP).

2. Authorization for surrender

If, during the interrogation, the person concerned expresses consent to sim-
plified extradition, the FOJ must immediately authorize the extradition, in
accordance with the requirement of promptness set forth in Art. 17a(1) AIMP,
pursuant to which the competent authority shall process requests promptly
and decide without delay. Authorization for surrender is granted within a few
days or even on the same day.

The FOJ authorizes the surrender of the person sought by means of a written
notice addressed to the Ministry of Justice of the requesting State, with-
out issuing any decision subject to appeal. A copy of the authorization shall
subsequently be provided to the extradited person and/or their legal counsel.

3. Grounds for refusing simplified extradition

Art. 54(1) in_fine of the AIMP provides that special considerations may, in ex-
ceptional cases, preclude the FOJ from granting authorization for the surren-
der of the person sought. Since extradition with the consent of the person
sought

also constitutes an act of Swiss sovereignty, it is possible only if it is not con-
trary to Swiss public policy.

For this reason, before authorizing extradition based on the consent of the
person concerned, the FOJ is nevertheless required to verify that the addi-
tional formal and substantive conditions for extradition are met, notably
the requirement of double criminality—according to which the offense attrib-
uted to the person sought must also be punishable under Swiss law—and the
statute of limitations. The FOJ is therefore not limited to verifying the exis-
tence of a valid declaration waiving the ordinary extradition procedure, but is
also required to conduct a summary substantive review. The surrender of the
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person sought to the requesting State is authorized only if there are no specif-
ic grounds preventing extradition.

The legislature has refrained from providing an illustrative list of the special
considerations that may preclude the granting of authorization for surren-
der. Legal doctrine identifies among the possible grounds for refusal, for ex-
ample, absolute grounds for refusing mutual legal assistance under Articles 2
and 3 of the AIMP, the fact that the offense is not punishable in Switzerland,
or, under certain circumstances, political considerations. Procedural defects
or the risk of ill-treatment in the requesting State may also be taken into ac-
count. Finally, the existence of well-founded doubts regarding the free will of
the person sought, or their waiver of the formal extradition procedure, may
preclude authorization of surrender, provided that in such a case a legally
valid waiver could not be deemed to exist.

With regard to the grounds for the inadmissibility of an extradition re-
quest pursuant to Articles 2 and 3 of the AIMP, these include, in particular,
cases where the proceedings abroad do not comply with the principles of the
European Convention on Human Rights or are aimed at prosecuting or pun-
ishing a person for their political opinions or for their membership in a partic-
ular social group, ethnic group, religion, or nationality (Art. 2 AIMP). Extradi-
tion is also excluded when the foreign criminal proceedings are motivated by
political persecution of the person sought (Art. 3(1) AIMP); however, this pro-
tection does not apply in cases of genocide, crimes against humanity, war
crimes, or other particularly reprehensible acts, notably in cases of terrorism
(Art. 3(2) AIMP).

B. Revocation of the waiver of the ordinary extradition
procedure (para. 2)

Pursuant to Art. 54(2) AIMP, the waiver of the ordinary extradition procedure
may be revoked as long as the FOJ has not authorized the surrender.
The decisive moment is when the authorization for extradition is sent to the
Ministry of Justice of the requesting State.

Since authorization for extradition is issued without delay, the person sought
generally has little time to revoke their consent to simplified extradition. For
this reason, the person sought may request, during their hearing before the ju-
dicial authority, that they be granted a period of reflection to confirm their
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waiver of the formal extradition procedure. If, within that period, the person
concerned has not revoked their consent to simplified extradition, the FOJ
may authorize their surrender to the requesting State.

The revocation of the waiver of the formal procedure is final. If the person
sought withdraws their consent to simplified extradition, the ordinary proce-
dure resumes. In such a case, as a rule, the FO issues an arrest warrant for ex-
tradition, which is subject to appeal, and simultaneously invites the requesting
State to submit a formal extradition request.

C. Effects and Conditions of Simplified Extradition (para. 3)

Pursuant to Art. 54 para. 3 AIMP, simplified extradition has the same effects
as extradition and is subject to the same conditions. The requesting State
must be made aware of this.

1. Principle of Speciality

The authorization for simplified extradition addressed to the Ministry of Jus-
tice of the requesting State must contain a reference to the conditions list-
ed in Art. 38 AIMP, which establishes the reservation of speciality (Art. 21
OAIMP), according to which the extradited person may not be prosecuted,
detained, or re-extradited to a third State for an act committed prior to their
surrender and for which extradition was not authorized.

However, during their hearing before the judicial authority, the person being
prosecuted is asked whether they waive the benefit of the principle of
speciality (see Art. 38(2)(a) AIMP). Such a waiver is not an unusual scenario in
practice, as the person sought who consents to simplified extradition often
wishes to settle the criminal proceedings against them in the requesting State
“once and for all” and quickly.

A particular aspect regarding the principle of speciality arises in extradition
relations with the United States: Article 18 iz _fine of the relevant Treaty
provides that, if simplified extradition is granted by Switzerland, the principle
of speciality applies. The clarification contained in the last sentence of Article
18 of the Treaty implies, @ contrario, that when simplified extradition is grant-
ed by the United States, the rule of specialty does not apply. However, since
Article 16(4)(b) of the Treaty allows the U.S. authority to waive the principle of
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speciality in any case, the consent of the person sought to their simplified ex-
tradition does not result in a worsening of their situation.

2. Appeal against the authorization for surrender

As a rule, the granting of simplified extradition cannot be challenged, as the
person to be extradited has no legally protected interest or standing to appeal,
having himself consented to his surrender to the requesting State. Exception-
ally, an appeal against the surrender authorization issued by the FQJ is possi-
ble when the person to be extradited claims a posteriori the absence of their
consent, particularly in the event of an error. In such a case, the appellate au-
thority must determine whether the FOJ acted in violation of the principle of
good faith.

3. Subsequent Extradition Request

When the execution of the simplified extradition decision—i.e., the surrender
of the person sought— is suspended pursuant to Art. 58(1) AIMP because the
person concerned is the subject of criminal proceedings in Switzerland for
other offenses, nothing prevents the FOJ, upon subsequently receiving a con-
current extradition request, from granting priority to extradition to the oth-
er requesting State.

4. Costs of the proceedings

The ordinary extradition procedure is subject to costs, and the private prop-
erty of the person sought may be used to cover the costs provided it is not to
be surrendered to the requesting State (Art. 62(2) AIMP). However, if the per-
son sought consents to simplified extradition immediately after their arrest,
the UGF may waive, for reasons of proportionality, the collection of costs
incurred by the extradition proceedings.

The author is an Assistant Federal Prosecutor at the Office of the Attorne)
General of Switzerland in Bern. The author expresses his personal opinion,
which is not binding on the authority for which he serves.
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Section 6 Execution

Art. 56 Executability

1 Extradition may be executed if the defendant:

a. expressly requests his own immediate extradition; or

b. does not give notice within five days of the issue of the ruling that he
will file an appeal.

2 If extradition is refused, the FOJ shall release the person concerned
from detention with a view to extradition.
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[. INTRODUCTION

A. General

Article 56 of the IMAC establishes the point in time from which extradition
may be carried out (para. 1) and governs the consequences in the event that
the extradition request is rejected (para. 2).

From a legal standpoint, except in cases of simplified extradition, the execu-
tion of an extradition requires a decision ordering the surrender of the person
sought to the requesting State. Compared to other codes of procedure, Article
56 of the IMAC imposes less stringent requirements regarding enforceability,
allowing for the execution of decisions that have not yet become final.

The provision was designed to address the need for an accelerated extradi-
tion procedure. For this reason, Article 56(1) of the IMAC provides that the
extradition decision becomes enforceable—without having to wait for the ap-
peal period to expire—if the person sought explicitly requests it (subpara-
graph (a)) or does not declare, within five days of the decision’s service, their
intention to appeal (subparagraph (b)).

The provisions of Article 56(1)(b) of the IMAC mean that, in practice, the per-
son subject to extradition often announces their intention to appeal the extra-
dition decision issued by the Federal Office of Justice (FOJ) in order to tempo-
rarily suspend its enforcement and thus have more time to assess the
chances of success of a potential appeal before the Criminal Appeals
Chamber of the Federal Criminal Court (FCC).

B. Substantive Requirements for the Execution of Extradition

According to settled case law, the detention of the person sought is the rule
throughout the entire extradition proceeding, while their release remains the
exception. The Federal Office for Justice (UFG) may refrain from issuing an
arrest warrant for the purpose of extradition, in particular if the person sought
is unlikely to evade extradition or compromise the criminal investigation (Art.
47(1)(a) of the IMAC). In the absence of a flight risk or a risk of collusion, the
OF] may, instead of detention, order other precautionary measures, in partic-
ular the alternative measures provided for in Art. 237 of the Swiss Criminal
Procedure Code (Art. 47(2) of the IMAC). If an alternative measure to deten-
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tion has been ordered for extradition purposes, the person sought must, as a
rule, be arrested in preparation for the execution of the extradition.

If the person to be extradited cannot be located because they have fled—in
particular despite the adoption of alternative measures—the extradition deci-
sion cannot be enforced due to lack of subject matter of the proceedings;
if the person subject to prosecution fled before the extradition decision was
rendered, the extradition proceedings are generally dismissed due to lack of
subject matter.

The execution of extradition must be postponed if the person to be extradit-
ed is temporarily unable to be transported due to their state of health.

II. COMMENTARY ON THE ARTICLE

A. Request for Inmediate Execution (para. 1(a))

Pursuant to Art. 56, para. 1(a) of the IMAC, extradition may be executed if the
person sought explicitly requests immediate execution.

As a general rule, the request for immediate execution is accompanied by a
waiver of the right to appeal. In such a case—that is, if the person entitled
to appeal waives the right to appeal as an ordinary remedy (see Art. 437, para.
1, subpar. b of the Swiss Criminal Procedure Code)—the extradition decision
must be deemed final and may be executed without further formalities.

From a formal standpoint, it would be advisable for both the declaration re-
garding immediate enforcement and the waiver of appeal to be made express-
ly in writing.

For the purposes of immediate enforcement, the extradition decision must
contain neither conditions subject to acceptance under Art. 80p of IMAC
nor obligations that the requesting State is required to fulfill beforehand.

B. Intent to Appeal the Extradition Decision (para. 1(b))

Pursuant to Art. 56, para. 1(b) of the IMAC, extradition may be carried out if
the person sought does not declare within five days of notification of the de-
cision that they intend to file an appeal.
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1. Form and Deadline for the Notice of Appeal

The notice of intent to appeal the extradition decision must be addressed to
the UFG, i.e., the authority that issued the decision the person subject to ex-
tradition intends to challenge.

This is a unilateral declaration of intent, which need not be substantiated
nor is it subject to any specific requirements.

The notice of appeal must be filed within 5 days of service of the extradition
decision.

The requirement set forth in Art. 56(1)(b) of the IMAC does not constitute
an excessive formality, but rather a requirement expressly provided for by
the legislature to take into account the specific nature of the extradition pro-
cedure. Moreover, this requirement is evident from a simple reading of the
statutory text and is also expressly mentioned by the Federal Office of Justice
(FQJ) in its guidance on the remedies available against an extradition decision.

2. Consequences of Failure to File an Appeal

If a notice of intent to appeal is not filed within five days of service of the ex-
tradition decision, the decision becomes enforceable, and the UFGmay pro-
ceed with the surrender of the person sought to the requesting State
without waiting for the appeal period to expire.

Any appeal against the extradition decision filed within 30 days of its notifica-
tion has an automatic suspensive effect (see Art. 21(4) IMAC), meaning that
if the extradition has not yet taken place at the time the appeal is filed, its exe-
cution is suspended.

Once the person sought has been surrendered to the requesting State, an ap-
peal against the extradition decision is no longer admissible.

3. Compliance with the Appeal Deadline

Extradition becomes enforceable if the appeal deadline has expired with-
out having been utilized. This means that extradition may be carried out,
despite a declaration of intent to file an appeal, if the person subject to prose-
cution does not challenge the extradition decision before the Criminal Ap-
peals Chamber of the Federal Criminal Court (TPF) within 30 days of its noti-
fication (Art. 50(1) of the Administrative Procedure Act). The same conclusion
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applies if the person concerned does not file an appeal against the TPF’s judg-
ment with the Federal Supreme Court within 10 days of being served with the
full text of the decision (Art. 100, paras. 1 and 2(b) of the Federal Supreme
Court Act). Similarly, extradition becomes enforceable if any appeal has
been definitively dismissed. In all these cases, in addition to being enforce-
able, the extradition decision becomes final.

4. Legal Scholarship Criticism of Art. 56(1)(b) IMAC

A school of legal scholarship criticizes the provisions set forth in Art.
56(1)(b) IMAC. First and foremost, because the person subject to prosecution
could promptly file an appeal with the Federal Criminal Court (TPF) as early
as the sixth day following notification of the extradition decision; for this rea-
son, the failure to declare an intention to appeal cannot be construed as a de-
finitive waiver of the right to file an appeal within the 30-day deadline. Ac-
cording to the author, the IMAC therefore lacks a provision that, analogous to
the provisions of Article 399(1) of the Swiss Criminal Procedure Code (CPP)
regarding the notice and declaration of appeal, would establish a 5-day dead-
line as a condition for the validity of an appeal against the extradition deci-
sion. According to the author, before proceeding with the surrender of the
person sought, one should wait for the appeal period to expire without action,
unless the person subject to extradition has submitted a declaration waiving
the right to appeal. To accommodate the need for an expedited extradition
procedure, the author suggests shortening the appeal period.

The Federal Supreme Court does not share these criticisms. First of all, ac-
cording to the High Court, an analogy with Art. 399(1) of the Criminal
Procedure Code (CPP) is not justified. Unlike the OFJ’s reasoned extradi-
tion decision, the first-instance criminal judgment is initially served only in its
operative part (see Art. 84(2) CPP) . The 10-day deadline for filing an appeal
with the trial court, as provided for in Art. 399(1) of the Criminal Procedure
Code, begins to run upon service of the written operative part of the judg-
ment (Art. 384(a) of the Criminal Procedure Code). The party that has filed an
appeal must then submit a written notice of appeal to the appellate court
within 20 days of service of the judgment with reasons (Art. 399(3) of the
Criminal Procedure Code). However, if—contrary to the system provided for
in the CPP—the trial court does not communicate the operative part to the
parties either orally or in writing, but instead serves the reasoned judgment
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directly on them, the obligation to file a notice of appeal is waived. As for the
requirement to wait in all cases for the 30-day appeal period to expire, ac-
cording to the Federal Supreme Court, thiswould render the clear and jus-
tified meaning and purposes of Art. 56(1)(b) of the IMAC meaningless,
thereby disregarding the clear intent of the federal legislature.

The solution adopted by the Federal Supreme Court appears reasonable.
First, it does not constitute a particularly onerous burden for the person sub-
ject to extradition to promptly communicate their intention to appeal—by
means of a simple, unsubstantiated declaration—once they have taken note of
the decision and, at least in summary form, of the grounds on which the Fed-
eral Office of Justice (FOJ) based its decision to grant extradition. Further-
more, this case law is consistent with the guarantee of judicial review en-
shrined in Art. 29a of the Constitution (as well as Art. 13 of the ECHR), insofar
as the requirement established by the legislature in Art. 56(1)(b) of the IMAC
does not constitute a procedural obstacle to the judicial protection guaran-
teed by Art. 29a of the Constitution, but rather a simple formality justified by
the need for speed that characterizes the extradition procedure. Moreover,
the Federal Supreme Court has observed that the disputed provision has
rarely been the subject of litigation, since compliance with it by persons sub-
ject to extradition—who are often represented by counsel—poses no problem
provided they act with due diligence.

C. Consequences in the Event of Refusal of Extradition (para. 2)

Art. 56, para. 2 of the IMAC provides that, if extradition is denied, the UFG
shall terminate detention pending extradition.

Extradition is refused if the OF]J denies the surrender of the person sought to
the requesting State or if an appeal against the decision granting extradition is
upheld by the Criminal Appeals Chamber of the Federal Criminal Court (TPF)
or by the Federal Supreme Court.

In the event that extradition is refused, the UFG orders the release of the
person subject to prosecution or terminates the alternative measures im-
posed on that person.

If extradition to the requesting State is denied, the person subject to prosecu-
tion may assert a right to compensation for wrongful imprisonment pursuant
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to Art. 15 IMAC; Articles 429 and 431 of the Criminal Procedure Code (CPP)
apply by analogy.
The author is an Assistant Federal Prosecutor at the Office of the Attorne)

General of Switzerland in Bern. The author expresses his personal opinion,
which is not binding on the authority for which he serves.
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I. BACKGROUND

Article 55a of the IMAC is a new provision that has been in force since April 1,
2011. It was introduced into the IMAC when the Federal Act on the Coordina-
tion of Asylum and Extradition Procedures was adopted on October 1, 2010.

The adoption of this Act followed a series of high-profile cases involving ex-
tradition requests for asylum seekers. Following the recognition of refugee
status or the granting of asylum, the extradition of alleged dangerous criminals
had to be refused after the fact.

Faced with problems arising from the existence of simultaneous extradition :
and asylum proceedings, which had led to contradictory decisions, the for-
mer Head of the Federal Department of Justice and Police, Federal Councilor
Eveline Widmer-Schlumpf, set up a working group on August 25, 2008, to
study solutions to improve coordination between these two procedures and
avoid contradictory decisions with regard to the principle of non-refoule-
ment. This working group, made up of representatives of the Federal Crimi-
nal Court (FPC), the Federal Administrative Court (FAC), the Directorate of
International Law of the Federal Department of Foreign Affairs (FDFA), and
the Federal Department of Justice and Police (State Secretariat for Migration
[SEM] and Federal Office of Justice [FQO]J]), and was placed under the direction
of the FOJ. On February 18, 2009, it submitted its final report with recommen-
dations.

With a view to remedying the lack of coordination between asylum and extra-
dition procedures (when they run in parallel) and contradictory decisions, the
working group proposed opening up access to the Federal Supreme
Court (FSC) in asylum matters. It also suggested that asylum procedures
should be subject to the principle of expediency and that the authority
concerned by a procedure should be required to take into account the file
processed by the competent authority in the second procedure in order
to ensure better coordination both at first instance (between the SEM and
the FOJ) and at the appeal stage (between the FAC and the FPC).

On June 29, 2009, Federal Councilor Eveline Widmer-Schlumpf opened the
consultation on the preliminary draft law in the form of a hearing, which was
scheduled to end on August 28, 2009. This consultation did not result in any
changes to the preliminary draft law. On February 24, 2010, the Federal
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Council (FC) submitted the draft bill to Parliament, which adopted it without
amendment. The strategy proposed by the working group thus led to the
adoption on October 1, 2010, of the Federal Act on the Coordination of Asy-
lum and Extradition Proceedings, which entered into force on April 1, 2011.

The purpose of this Act is to speed up asylum and extradition proceedings
when extradition and asylum requests are pending simultaneously, to opti-
mize the exchange of information between the FOJ and the SEM, and to avoid
contradictory decisions by allowing the proceedings to be consolidated at the
level of the Federal Supreme Court. The amendment led to the introduction
of the new Article 55a into the IMAC and to the amendment of the Asylum
Act of June 26, 1998 (AsylA) with the introduction of the new Articles 41a and
108a, which are the counterparts in the AsylA to Article 55a IMAC, as well as
new paragraphs 4 of Article 37 and 5 of Article 109, which require the “rapid’
processing of asylum decisions in cases of detention pending the extradition
of the applicant. The amendment also led to the modification of the Federal
Court Act (LTF) of June 17, 2005: Article 83(d)(1), which opens the way fo1
public law appeals against asylum decisions made by the Federal Administra-
tive Court (FAC) when they concern persons who are the subject of an extra-
dition request filed by the State from which those persons are seeking protec-
tion; Article 93(2), first sentence, which stipulates that in matters of interna-
tional mutual assistance in criminal matters and asylum, preliminary and inci-
dental decisions cannot be appealed; Finally, Article 107(3), which releases the
Federal Court from the obligation to issue a decision not to proceed within 15
days of the end of any exchange of written submissions when the extradition
proceedings concern a person whose asylum application has not yet been the
subject of a final decision that has entered into force.

For the sake of completeness, we should mention other relevant provisions
concerning the coordination of asylum and extradition, such as Articles
11a(3) of the IMAC and 9(c)(1) of the Ordinance on the Central Migration In-
formation System (CIS Ordinance) of April 12, 2006, which guarantee SEM
access to personal data stored in the FDJP's data management system for the
area of mutual legal assistance and grant the FDJP access to relevant data in
the SEM's SYMIC database. Another special regulation concerning asylum
seekers applies to spontaneous transmission within the meaning of Article 67a
of the IMAC, which cannot be carried out in the case of criminal offenses
committed by this group of persons.
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II. CONTEXT

In the systematics of the IMAC, Article 55a is found in the second part devot-
ed to extradition, more specifically in the 5™ section of Chapter 2 devoted to
the decision on extradition in the context of extradition proceedings. Thus, if
we stick solely to the structure of the law, it would only be at the stage of the
extradition decision that the FOJ would have to apply Article 55a IMAC and
therefore take the asylum file into account. However, Article 43 IMAC re-
quires the FOJ to examine ex officio the foreign search and arrest request.
This examination covers the formal and material conditions as well as the
grounds for inadmissibility of the request. Thus, under the ex officio princi-
ple, the FOJ must examine ex officio whether there are grounds for manifest
inadmissibility of extradition that would prevent arrest and extradition (Arti-
cles 2 to 5 of the IMAC), regardless of the complaints raised by the person
subject to extradition. Article 55a IMAC thus gives concrete expression to the
principle of ex officio and must also be applied when the FOJ receives a re-
quest for arrest and not only at the stage of the decision on extradition (see
also below N. 11 and N. 19).

III. COMMENTARY

A. General

Under the principle of non-refoulement enshrined in Article 33 of the
Convention of July 28, 1951, relating to the Status of Refugees (CR), Switzer-
land may not expel, return or extradite a person to the borders of territories
where their life or freedom would be threatened on account of their race, re-
ligion, nationality, membership of a particular social group or political opin-
ion. In other words, both the SEM and the FOJ must ensure that the person
concerned is not a victim of persecution or that they do not risk aggravation
of their punishment in the event of a conviction (polit malus) for one of the
above-mentioned reasons in their country of origin. Thus, when asylum and
extradition proceedings are pending simultaneously or in parallel and extradi-
tion is requested by the person's country of origin, the principle of non-re-
foulement, derived from Article 33 of the CR, requires the FOJ and SEM, as
the authorities of first instance, and then the Federal Criminal Court and the
Federal Administrative Court, as the appeal authorities, to examine the same
issues when they have to rule on refoulement in the broad sense. If the issues
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are identical, the authorities concerned will nevertheless examine them from
perspectives and with means of investigation that differ on certain
points. Thus, in matters of extradition, the requesting State will benefit from
the principles of good faith and trust, with the result that the FOJ will only
question the assertions of the requesting State in exceptional cases and that
the the FOJ may grant extradition subject to guarantees, particularly in cases
where there is a risk of torture. Furthermore, in extradition cases, questions
of fact and guilt will not be examined, except in the presence of obvious er-
rors, omissions, or contradictions. Finally, the extradition procedure is
written and not oral, in the sense that the person concerned will not be
heard on the facts by the FOJ or the FPC, not to mention that the FOJ has
neither the specific knowledge nor the direct investigative resources of the
SEM. There is therefore a risk that, at the end of the proceedings, the SEM
and the FOJ will reach diametrically opposed conclusions and issue contra-
dictory decisions. However, this risk of contradictory decisions also exists at
the level of the appeal authorities. On several occasions, the FOJ and SEM
have concluded that there is no risk of persecution, but the asylum appeal au-
thority has ruled that the person concerned should be granted refugee sta-
tus. “Coordination between the two procedures is therefore necessary, since
the same factors, namely the risks incurred by the person in the event of ex-
tradition or refoulement, are analyzed by [the said] authorities [...]". Article 55a
IMAC was drafted with a view to avoiding the risk of contradictory decisions
and thus better coordinating the two procedures. The principle of non-re-
foulement or non-discrimination clause within the meaning of Article
33 CR is also enshrined in extradition law in Article 2(b) and Article
37(3) IMAC.

However, the principle of non-refoulement is not limited to the risk of perse-
cution within the meaning of Article 33 of the CRC. The prohibition of re-
foulement is also guaranteed in cases of risk of torture or ill-treatment, re-
gardless of any situation of persecution and with regard to any State.
This is the case in Article 3 of the Convention against Torture and Other Cru-
el, Inhuman or Degrading Treatment or Punishment of December 10, 1984,
Article 3 of the Convention for the Protection of Human Rights and Funda-
mental Freedoms of November 4, 1950 (ECHR), Article 7 of the International
Covenant on Civil and Political Rights of December 16, 1966 (UN Covenant II)
and Article 25(3) of the Federal Constitution of the Swiss Confederation of
April 18,1999 (Cst.). In such cases, while the SEM will reject the asylum appli-
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cation in the absence of persecution, the FOJ may refuse extradition. Further-
more, while in asylum matters the principle of non-refoulement under Article
33 of the CR protects the person only in relation to their country of origin, in
extradition matters this principle will protect the person concerned in rela-
tion to any country. Finally, the IMAC provides for other cases in which the
FOJ will refuse extradition, in particular if the person concerned risks being
sentenced to the death penalty (Art. 37 para. 3 IMAC) or if they risk being
tried by a special court in the requesting State (Art. 38 para. 1 let. c IMAC) .
The FOJ's examination from the perspective of the principle of non-refoule-
ment therefore goes beyond that carried out by the SEM when the latter con-
cludes that there is no persecution but that there is a risk of torture or ill-
treatment, or that extradition is not requested by the person's country of ori-
gin.

Article 55a IMAC provides for coordination with the asylum procedure when
the person being prosecuted has filed an application for asylum within the
meaning of the Asylum Act. As we shall see below, this provision imposes an
obligation to coordinate when the two procedures are conducted in parallel
and extradition is requested by the State from which the person seeking pro-
tection is fleeing. This obligation stems from the principle of ex officio or in-
quisitorial procedure. This provision not only aims to ensure coordination in
order to avoid contradictory decisions, but also to speed up procedures and
reconcile Switzerland's obligations under extradition law and the CR. Howev-
er, the principle of coordination also aims to ensure compliance with the
principle of non-refoulement guaranteed by other norms of international law.
Thus, when extradition is refused on grounds that may have an impact on the
asylum application, the question of the risks incurred in the requesting State
must be examined in a coordinated manner by the administrative and then ju-
dicial authorities that are successively seized of the matter. The SEM and the
competent appeal authority must therefore also take the extradition file into
account in the event of a refusal of extradition, in order to examine the right
of the person concerned to provisional admission or to be granted a resi-
dence permit, or even possibly to be deported to another State.

B. Coordination procedures

Article 55a IMAC aims, as its title indicates, at coordination with the asylum
procedure when the person being prosecuted has filed an asylum application
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within the meaning of the Asylum Act. The FOJ and the appeal authorities
then take the asylum case file into consideration when deciding on the extra-
dition request.

Although the provision does not explicitly state this, it imposes an obligation
“on the authorities competent in extradition matters to take into account the
asylum case file when deciding on the extradition request” and, by the same
token, Article 55a IMAC imposes an obligation on them to coordinate with
the authorities competent in asylum matters. This obligation to coordinate
arises when the two procedures are conducted in parallel and extradition is
requested by the State from which the person seeking extradition is seeking
protection. It stems from Switzerland's international commitments on extradi-
tion and asylum (see Art. 33 CR). These obligations imposed on the authorities
must be reconciled. For Ludwiczak Glassey, this coordination would also
be necessary when extradition is requested by another state, because
when the FOJ refuses extradition, the authorities responsible for immigration
law will also have to examine whether the person can remain in Switzerland.
In our opinion, it is nevertheless necessary to check whether this obligation is
provided for in the standards to be applied by the authorities responsible for
immigration law, as Article 55a IMAC only applies to the authorities responsi-
ble for extradition.

Article 55a IMAC expressly states that the exchange of files between the
SEM and the FQJ is a form of coordination. This exchange is intended to pre-
vent contradictory decisions. Thus, Article 55a only allows us to infer, on the
basis of its wording, that the mutual assistance authorities (administrative and
judicial) must obtain the files of any parallel proceedings from the SEM or the
FAC.

For some legal scholars, the desired “coordination” between extradition and
asylum proceedings is not optimal when it is limited to a simple “exchange of
files.” This is partly because communication at the first instance judicial level
(TPF/TAF) is limited to consulting files and decision-making cannot be coor-
dinated either in terms of timing or substance. As a general rule, the decision
on extradition (despite Art. 37, para. 4, LAsi, which requires the rapid settle-
ment of asylum decisions in the case of parallel proceedings) is taken as a
matter of priority, but it cannot prejudge the decision on the merits of the
asylum case. This also applies vice versa, of course. In certain circumstances,
the lack of procedural unity may, despite the provision of Article 55a, lead to
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materially incompatible final judgments, even though the proceedings should
be combined and decided uniformly at the level of the Federal Supreme
Court on the basis of Article 83(d)(1) LTF. Pursuant to Article 84(1) LTF, extra-
dition cases are only subject to appeal in public law in particularly important
cases, so that the Federal Supreme Court “can” only examine the substance of
asylum cases in certain circumstances and therefore there can be no question
of coordination. However, the documents and marginal notes allow the fol-
lowing practical maxim to be drawn: the mutual assistance authorities and
courts dealing with such cases, as well as the relevant parallel authorities,
namely the [SEM] and the [TAF], must, as far as possible, coordinate the pro-
ceedings in progress. It would therefore be necessary to establish an exchange
of information between the federal offices responsible for the case (FOJ and
SEM) or the courts (FPC and TAF) . Article 55a IMAC thus implies a duty of
communication in the sense that the authorities and courts responsible for
extradition proceedings (TPF/TF) must communicate extradition decisions
made in related asylum proceedings to the SEM or the TAF. Indeed, "if asylum
has been previously refused by a final decision, the extradition authority hear-
ing an objection relating to a political offense cannot disregard this decision,
since the conditions for recognizing refugee status (Art. 3 AsylA) depend on
the same criteria. This applies even if it is a decision not to enter into the
merits of the case, which terminates the asylum procedure without ruling on
refugee status." This consideration should also be taken into account if the ex-
tradition authority has to rule on allegations of ill-treatment, torture, or risk of
torture. The FOJ will consult the asylum file and decide freely on the exis-
tence of grounds for refusing extradition based on the principle of non-re-
foulement, then communicate its decision (to the SEM). In certain circum-
stances, this decision may lead to a review of the asylum decision. In addition,
if there are indications to suggest this, the FOJ or the FPC must check the rel-
evant SEM database or contact the SEM to find out whether asylum proceed-
ings are in progress.

Case law and legal doctrine have also deduced the principle of expediency
from Article 55a of the IMAC Act: coordination would also aim to speed up
proceedings. For Ludwiczak Glassey, this coordination would even imply the
suspension of the extradition proceedings until the outcome of the asy-
lum proceedings is known. Although suspension has been ordered in some
cases, the Federal Supreme Court has not always considered such suspension
to be justified and has even considered that it could conflict with the principle
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of expediency. Thus, in one case, the Federal Supreme Court inquired about
the progress of the extradition proceedings. At the time of the ruling, these
proceedings were at the investigation stage with the Federal Office of Justice.
Bound by the principle of expeditiousness, the Federal Supreme Court did
not wait for the extradition proceedings to be completed before ruling on the
asylum appeal. The investigation of the case had been completed and the
questions relating to the granting of asylum and refugee status, as well as those
relating to removal under the Asylum Act, were ready to be decided, so there
was no justification for a suspension.

A suspension of one of the procedures is all the more unjustified given that
“when an asylum procedure is ongoing, extradition can only be granted sub-
ject to the outcome of that procedure.” In practice, the [FOJ] will grant extra-
dition subject to the recognition of refugee status or the granting of asy-
lum. Furthermore, in cases where the Federal Criminal Court has jurisdiction
under Article 55(2) of the IMAC, the FOJ must also reserve the decision of
that court on the political offense complaint. Finally, "if refugee status is
granted to the person sought, the [final] decision is binding on the extradition
authorities. Extradition cannot then be ordered unless the person is only
granted temporary protection." In other words, extradition may be ordered,
but its execution may be suspended until a final decision on asylum has been
made. In any event, even if the FOJ and the SEM are required to exchange
their files, there is nothing to prevent one of these authorities from having a
different opinion on the case in question, given that their perspectives and
means of investigation differ.

Even if coordination in time does not seem possible, it is necessary to ensure,
when deciding on extradition, that any pending asylum or appeal proceedings
are not compromised. If asylum proceedings are pending in respect of the
person being prosecuted, extradition is only authorized if the asylum applica-
tion or the related appeal has been definitively rejected by the Federal Ad-
ministrative Court (FAC). The same applies if the person being prosecuted
submits an asylum application during the extradition proceedings. However,
this does not exempt the FOJ or the FPC from also examining whether there
is an obstacle to extradition in the form of political persecution.

The above applies mutatis mutandis when the FQJ is required to examine a
request for arrest. Even though, according to the structure of the IMAC, Ar-
ticle 55a is found in the second part devoted to extradition, more specifically
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in Section 5 of Chapter 2 devoted to the decision on extradition, the FOJ must
automatically inquire into the existence of any grounds for manifest inadmis-
sibility of extradition and, in particular, consult the SYMIC to verify whether
the person concerned has not filed an asylum application or does not have
refugee status in Switzerland.

Finally, in order to ensure uniform case law and avoid contradictory de-
cisions, a right of appeal to the Federal Supreme Court has been intro-
duced, which is exceptional in asylum law. The Federal Council empha-
sized that the introduction of this new right of appeal will make it possible to
combine, at the level of the supreme court, the asylum and extradition proce-
dures when they are conducted in parallel and to take due account of the
principle of non-refoulement. Article 83(d)(1) of the Federal Supreme Court
Act allows for the elimination of any contradictions that may still exist at the
stage of appeal to the Federal Supreme Court and thus ensures this coordina-
tion. “Thus, although public law appeals are generally excluded against asylum
decisions rendered by the FAC, this legal remedy is available when the case
concerns a person who is the subject of an extradition request filed by the
State from which the person is seeking protection.” The purpose of the appeal
to the Federal Supreme Court is to ensure that case law is free of any contra-
dictions concerning the principle of non-refoulement. The Federal
Supreme Court rules on appeals concerning extradition and asylum in a single
decision. For all these reasons, a suspension of one of the proceedings is
therefore not justified.

For the sake of completeness, it should also be mentioned that, unlike in asy-
lum matters, there are no holidays in extradition matters (Art. 46 para. 1let. b
LTF). Coordination on this point would also be welcome, particularly from
the point of view of the principle of speed.

Other provisions also provide for a form of coordination between the authori-
ties to avoid contradictory decisions. For example, Article 32 of Ordinance I
on Asylum of August 11, 1999 (OA I) provides that there shall be no examina-
tion or decision on removal from Switzerland if a decision to return
the asylum seeker to the border has already been made. The Federal Ad-
ministrative Court has thus ruled, with reference in particular to Article 32 OA
I and taking into account the court's assessment of a possible removal or pos-
sible obstacles to the enforcement of the removal, that in the interests of ef-
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fective coordination, the appeal proceedings should be temporarily suspend-
ed until the FOJ has ruled in the first instance on the request for removal.

When extradition is requested by a third country, refugee status does
not prevent extradition to that country, provided that there is no risk of
refoulement to the country of origin. Article 15 CEExtr provides a valid
guarantee that the person being prosecuted will not be extradited to their
country of origin without Switzerland's consent. At the latest when the extra-
dition is carried out, the foreign authorities must be informed of the asylum
procedure underway in Switzerland. Indeed, extradition must be refused, in
accordance with Article 3(2) CEExtr, when the person sought fulfills the con-
ditions for recognition of refugee status. Nevertheless, the principle enshrined
in Article 33 of the CR does not prevent the requested State from extraditing a
person to whom it has granted refugee status to the requesting State of which
that person is not a national and in which he or she has no reason to fear dis-
crimination, bearing in mind that the requesting State to which the person is
extradited is not authorized to re-extradite him or her to a third State with-
out the consent of the requested State. Thus, the latter may ensure, in ac-
cordance with the principle of non-refoulement, that the person whose
extradition is requested will not be returned to their country of origin, which
they left to seek refuge in the requested State.

IV. CRITICISM

While Article 55a of the IMAC provides a legal basis for the exchange of files,
this exchange must above all enable the authorities concerned to base their
examination of the same issues on a standardized set of facts. However, this is
not always sufficient to avoid contradictory decisions, given the different per-
spectives and resources available to the various authorities. Furthermore,
while the consolidation of proceedings at the Federal Supreme Court level is
to be welcomed, the latter rarely or only exceptionally examines appeals ir
asylum matters and therefore does not benefit from all the expertise of the
Federal Administrative Court. Finally, in cases where asylum is granted and
extradition authorized, i.e., a scenario in which contradictory decisions are
rendered, the Federal Supreme Court will not be able to resolve this contra-
diction if no appeal is lodged against the granting of asylum.
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Part Three Other Mutual Assistance
Chapter 1 Requirements

Section 1 General

Art. 63 Principle

I Mutual assistance within the meaning of Part Three of this Act shall
comprise the transmission of information, as well as procedural acts and
other official acts permitted under Swiss law provided these acts appear
to be necessary for proceedings carried out abroad in criminal matters
or serve to retrieve the proceeds of the offence.

2 Mutual assistance measures shall include in particular:

a. the service of documents;
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b. obtaining evidence, and in particular searching persons and rooms,
seizure, orders to produce, expert opinions, conducting hearings and
confrontations of persons;

c. production of documents and papers;

d. handing over of objects or assets with a view to forfeiture or for
restitution to the entitled person.

3 The following shall, in particular, be considered proceedings carried
out in criminal matters:

a. prosecution of criminal offences as provided for in Article 1
paragraph 3;

b. administrative measures against an offender;
c. execution of criminal judgments and pardons;
d. compensation for unjustified detention.

4 Assistance may also be granted to the European Court of Human
Rights and to the European Commission on Human Rights in
proceedings regarding the safeguarding of human rights and
fundamental freedoms.

5 Assistance which will exonerate a defendant is permitted even if the
request is inadmissible under Articles 3—5.
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[. GENERAL

A. History of the provision

Art. 63 IMAC has not been significantly amended since the Act entered
into force. As part of the revision of the IMAC in 1995, the examples of mutual
assistance measures in para. 2 were reorganized and supplemented to better
reflect the activities of the executing authorities. Selected forms of taking evi-
dence were expressly mentioned (para. 2 lit. b). The surrender of objects or
assets for confiscation or restitution, which is now regulated in Art. 74z IMAC,
was included in Art. 63 para. 2 lit. d IMAC. For systematic reasons, transit was
moved to another section of the IMAC (Art. 20a IMAC).

The draft IMAC also contained a provision intended to regulate more pre-
cisely the protection of confidential information, in particular from third
parties (Art. 61 E-IMAC). This is probably why the message did not go into de-
tail on the requirement that the mutual assistance measure be necessary (Art.
63 para. 1 IMAC), even though the interpretation of this term is important for
protecting the privacy of persons affected by mutual assistance. The version
of the law that entered into force does not contain Art. 61 E-IMAC or a corre-
sponding provision is not to be found in the version of the law that has en-
tered into force. The interpretation of the concept of the necessity of the mu-
tual assistance measure was thus left to the courts (see principle of propor-
tionality below n. 17 ff.).

B. Significance of the provision and relationship to other
provisions

Art. 63 IMAC explains the concept of minor mutual assistance (also referred
to as accessory mutual assistance). Para. 1 also contains an important provi-
sion establishing the principle of proportionality of mutual assistance mea-
sures/mutual assistance (see n. 17 ff. below).

Art. 63 IMAC and the entire third part of the IMAC contain only a few details
on specific mutual assistance measures. According to Art. 12 para. 1 IMAC,
procedural acts must be carried out in accordance with the applicable crimi-
nal procedure law. The more detailed provisions concerning the implemen-
tation of specific measures (e.g., hearings, searches) are therefore generally to
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be found in the CrimPC (enforcing authority: public prosecutor's office) or in
the VStrR (enforcing authority: federal administrative authority).

Certain measures are regulated in more detail in other provisions of the IMAC
and the IMACV (e.g., service of documents, Art. 68 f. IMAC, Art. 29 f. IMACV;
surrender of evidence, Art. 74 IMAC; seizure and surrender for confiscation or
return, Art. 74a IMAC, Art. 33a IMACV)..

Art. 75 IMAC specifies who may submit a request for minor mutual assistance
under Art. 63 IMAC (“the authorities responsible for prosecuting offences or
for deciding on other proceedings to which this Act applies”).

The highest police authorities of the Confederation and the cantons may also
submit requests for minor mutual assistance in their own name under Art. 75a
IMAC if the measures do not involve the use of procedural coercion (Art. 75a
para. 2 lit. a IMAC, see also Art. 35 IMAC) and do not involve the surrender of
criminal judgments or criminal files (Art. 75a para. 2 lit. c IMAC). Such cases
systematically fall within the scope of police cooperation. If Swiss police au-
thorities are requested to provide assistance, this is done without issuing a fi-
nal decision (see Art. 35 IRSV). The person who may be affected by the mea-
sure has no legal remedy and the requirement of double criminality does not

apply.

According to Art. 63 para. 3 lit. a IMAC, minor mutual assistance is provided
in the prosecution of criminal offenses under Art. 1 para. 3 IMAC, i.e., in
criminal matters in which, under the law of the requesting state, the judge may
be called upon. Art. 63 para. 3 lit. b-d IMAC specifies what is meant by this
and lists examples of proceedings related to criminal proceedings in which
minor mutual assistance may be provided (administrative measures against an
offender, the enforcement of criminal judgments, and pardon and compensa-
tion for unjustified detention).

II. CONCEPT OF MINOR MUTUAL ASSISTANCE AND
REQUIREMENT OF NECESSITY, ART. 63 PARA. 1 IMAC

A. Content

Art. 63 para. 1 IMAC comments on the scope and purpose of minor mutual
assistance.
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1. Information

Minor mutual assistance may consist, among other things, in the transmission
of information which is already available to the authorities or which can be
obtained without the use of coercion. This includes, for example, information
from the criminal register or information on the identity or whereabouts of a
person (see also Art. 77 para. 2 IMAC). The transmission of such information
does not generally involve any or only a minor infringement of fundamental
rights. The provision of information on criminal law or criminal procedure law
does not fall under minor mutual assistance.

The transmission of certain documents and information may also take place
within the framework of the police cooperation referred to in Art. 75a
IMAC (see N. 7 above).

2. Procedural acts and other official acts

According to Art. 63 para. 1 IMAC, minor mutual assistance consists of proce-
dural acts that are permissible under Swiss law. Various measures that are not
individually mentioned in the IMAC and to which criminal procedure law ap-
plies are possible (see also Art. 12 para. 1 IMAC). These may be coercive mea-
sures (e.g., searches, see Art. 196 ff. and Art. 241 ff. CrimPC) or acts without
coercion (service of documents, see Art. 68 and Art. 69 para. 2 IMAC; Edi-
tions).

Despite these elements of criminal procedure, it is assumed that mutual assis-
tance proceedings in general, and minor mutual assistance proceedings in
particular, are proceedings of an administrative law nature, in which the
rules of criminal procedure apply only when criminal procedural measures
are carried out.

The performance of acts that are permissible under the law of the requesting
state or under an international agreement and are not provided for in Swiss
criminal procedure law is not permissible.

The term “other official acts” was not defined in the IMAC. According to
Art. 25 TIRSV, the surveillance of persons given a suspended sentence or re-
leased from prison on parole is also considered an official act. Art. 271 SCC is
relevant for determining the meaning of the term “official act.” This article pe-
nalizes the performance of acts for a foreign state on Swiss territory without
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authorization if they are intended for an authority or a public official. This in-
directly determines which sovereign acts are to be performed by way of mutu-
al legal assistance as a result of the principles of sovereignty and territoriality.

B. Necessity for the foreign proceedings

According to Art. 63 para. 1 IMAC, the measures must appear necessary for
the proceedings abroad or serve to return the proceeds of crime.

The necessity of minor mutual assistance for the foreign proceedings or for
the recovery of the proceeds determines the scope of the mutual assistance to
be provided and is regarded as an expression of the principle of propor-
tionality. First, the requested measure must be appropriate, necessary, and
proportionate in the strict sense. Secondly, there must be a sufficient connec-
tion between the measure and the foreign criminal proceedings (prohibition
of unlawful gathering of evidence/fishing expeditions).

It is not a prerequisite that the requesting authority has exhausted its own
possibilities for obtaining evidence (no subsidiarity of minor mutual legal as-
sistance as such).

1. Connection to the offense

The request for legal assistance, in particular the attached facts (see Art. 28
para. 3 lit. a IMAC), must show that there is a connection between the re-
quested measures and the foreign criminal proceedings.

The requesting authority should be assisted in clarifying the facts of the case
through the provision of mutual legal assistance. For this reason, it is not re-
quired that it present the facts of the case completely and without contradic-
tion in the request for mutual legal assistance.

The Swiss authority to which the request is addressed is in principle bound by
the statement of facts in the request, unless the facts are “immediately invali-
dated by obvious errors, omissions, or contradictions.” Overall, great trust is
placed in the content of the request for legal assistance and the statements
made by the requesting state.

On the basis of the information contained in the request for legal assistance,
the requested authority should be in a position to verify the condition of dou-
ble criminality if coercive measures within the meaning of Art. 64 para. 1
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IMAC have been requested and to verify whether the offense is one for which
legal assistance is permissible (see in particular Art. 3 IMAC).

There is no connection with the offense if the measures requested “are not
related to the offense being prosecuted and are clearly unsuitable for advanc-
ing the investigation” and are “certainly not relevant” to the proceedings
abroad. The potential relevance of the measures for the proceedings abroad
is sufficient in principle.

The assessment of evidence, the determination of facts and the decision on
the guilt of the person being prosecuted are the responsibility of the foreign
court with jurisdiction and not of the requested authority. The requested state
may not “replace the assessment of the authority conducting the investigation
with its own (...)” because it "(...) does not have the means that would allow it
to rule on the appropriateness of certain evidence in foreign proceedings."
The decision as to whether the evidence requested is necessary for the crimi-
nal proceedings is therefore generally left to the requesting state and is only
questioned in exceptional cases.

2. Obligations to cooperate in the assessment of proportionality

It is generally the responsibility of the requested state to verify whether there
is a connection between the requested mutual assistance measures and the
proceedings abroad. The person affected by the mutual assistance measure is
also obliged to cooperate, particularly in complex investigations and where
there is extensive evidence, because the requested authority has only limited
possibilities to determine which items of evidence are irrelevant to the pro-
ceedings in the requesting state. According to the Federal Supreme Court, the
obligation to cooperate arises from Art. 5 para. 3 FC (state organs and private
individuals must act in good faith).

The person concerned must formulate any objections to the transfer of evi-
dence in good time (already at the stage of execution of the request) and pro-
vide sufficient reasons. They are obliged to “clearly and precisely indicate to
what extent the documents and information to be transferred exceed the
scope of the request or are of no interest to the foreign proceedings.”. Objec-
tions that are not sufficiently substantiated may be classified as an inadmissi-
ble counterstatement of the facts and will not be taken into account.

236 Marta Stelzer-Wieckowska



Art. 63 IMAC

According to the Federal Supreme Court, a lack of knowledge of the official
language does not exempt the person concerned from their duty to cooper-
ate. If the person concerned did not raise any objections in the first instance
proceedings, even though they had the opportunity to do so, they may not do
so in the appeal proceedings. If it was not possible to raise objections in the
first instance proceedings, the person concerned is obliged to do so in the ap-
peal proceedings.

However, the obligation of the person concerned to cooperate does not re-
lease the executing authority from its obligation to carry out a triage of the
seized documents.

3. Prohibition of excessive measures

The requested state may only provide the requesting state with mutual legal
assistance to the extent that it has been requested (prohibition of excessive
measures).

However, according to case law, the request for legal assistance must be inter-
preted generously in favor of the requesting state in order to avoid supple-
mentary requests and unnecessary delays. In accordance with the principle
of expeditiousness and mutual legal assistance, evidence may also be
transmitted which is not directly related to the facts described in the request
for legal assistance.

The prohibition of excessive measures is also mitigated by the fact that infor-
mation which is not directly relevant may, under certain circumstances, be
transmitted as potentially exculpatory.

III. MINOR MEASURES OF MUTUAL ASSISTANCE, ART. 63
PARA. 2 IMAC

A. General

Art. 63 para. 2 IMAC contains a non-exhaustive list of mutual assistance
measures. The measures expressly mentioned therein, namely service of doc-
uments, searches, seizures, hearings, and the surrender of files, documents,
objects, and assets, are among the most common measures of ancillary mutual
assistance and are also provided for in national criminal procedure.
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More modern measures of evidence gathering or measures that only come
into question in cross-border cases were not mentioned in Art. 63 IMAC. Cer-
tain newer measures of evidence gathering were partially regulated else-
where in the IMAC (surveillance of postal and telecommunications traffic, Art.
18a IMAC; real-time monitoring and transmission of electronic traffic data,
Art. 186 IMAC).

Other measures can be found in international agreements (e.g. hearing by
videoconference, Art. 9 ZP 11 to EUR; immediate securing of computer data,
Art. 29 CCCG; the collection of traffic data and content data in real time, Art. 33
f. CCC; controlled delivery, Art. 18 ZP II EUR; covert investigation, Art. 19 ZP
I EUR).

Minor mutual legal assistance also includes cross-border surveillance (Art.
17 ZP 11 EUR) and joint investigation teams (Art. 804" ff. IRSG and Art. 20
ZP 11 EUR).

According to Art. 63 para. 1 IMAC, other measures provided for in the Crim-
PC are also permissible, even if they are not regulated in the IMAC (e.g. sur-
veillance of bank accounts, Art. 284 f. CrimPC, DNA analysis, Art. 255 ff.
CrimPC, identification records, handwriting and voice samples, Art. 260 ff.
CrimPC). Due to the principle of favor in mutual legal assistance law, the
measures provided for in the IMAC and the CrimPC are also permissible in
contractual mutual legal assistance even if they were not provided for in the
specific agreement.

B. Service of documents (Art. 63 para. 2 lit. a IMAC)

In the case of service of documents, the requirement of double criminality
does not have to be met because the measure is taken without the use of
coercion (see Art. 64 para. 1 IMAC).

Further rules concerning service, in particular summonses, are contained in
Art. 68 and Art. 69 IMAC. The person who receives a summons is not
obliged to comply with it (Art. 69 para. 1 IMAC).

Summonses containing threats of coercion are not served (Art. 63 para. 2
IMAQC). Decisions and penalty orders are criminal judgments which must in
principle be served through the channels of mutual assistance.
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With the exception of summonses, documents may be served directly by
post on persons who are not themselves being prosecuted in the foreign pro-
ceedings (Art. 30 para. 1 IRSV). Documents within the meaning of Art. 30
para. 1 IRSV include court files and other documents relating to foreign pro-
ceedings. Direct service of documents in criminal matters by post is permissi-
ble in the case of traffic offences (Art. 30 para. 2 IRSV). Direct service is also
permissible if this has been agreed between Switzerland and the foreign state
under international law (multilateral or bilateral). Within Europe, certain court
documents can be served directly on the basis of Art. 52 para. 1 SDU.

C. Taking of evidence (Art. 63 para. 2 lit. b IMAC)

1. General

Art. 63 para. 2 lit. b IMAC contains a non-exhaustive list of measures of assis-
tance in obtaining evidence. As indicated above (n. 32 ff.), measures of evi-
dence gathering are permissible if they are provided for in Swiss criminal pro-
cedure law or in multilateral or bilateral mutual assistance treaties. They are
usually ordered in an interim decision.

Certain measures for the taking of evidence, in particular the securing of en-
dangered evidence, may be ordered as provisional measures under Art. 18
IMAC.

2. Hearings

Under Art. 12 para. 1 IMAC, Art. 142 ff. CrimPC (the general rules) apply to
hearings, as well as the provisions governing the hearing of the accused (Art.
157 ff. CrimPC), witnesses (Art. 162 ff. CrimPC) and persons providing infor-
mation (Art. 178 ff. CrimPC).

The role in which the person is to be heard should generally be specified in
the request for legal assistance (see Art. 28 IMAC). If there are doubts in this
regard or if contradictions are apparent in the request for mutual assistance, it
is appropriate for the requesting state to amend/supplement the request with-
in the meaning of Art. 78 para. 3 or Art. 800 IMAC.

The person being heard is entitled to the rights to refuse to testify provided
for in Swiss law (Art. 9 IMAC). In addition, the rights to refuse to testify of the
requesting state also apply (Art. 65 para. 3 IMAC).
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Under Art. 65 para. 3 IMAC, the person being questioned may also refuse to
testify if, under the law of the requesting state or the state in which the person
making the statement resides, criminal or disciplinary consequences.

At the express request of the foreign state, special forms of confirmation
provided for in the law of the requesting state may be observed when hearing
witnesses and experts (Art. 65 para. 1lit. a IMAC). This is subject to the condi-
tion that they are compatible with Swiss law and do not cause any significant
disadvantages for the person concerned (Art. 65 para. 2 IMAC).

One measure of minor mutual assistance is the classic hearing of a person on
site, but also in the form of a videoconference (Art. 144 CrimPC in conjunc-
tion with Art. 12 para. 1 IMAG, see also Art. 9 ZP II EUR).

The hearing by video conference is conducted by the authority of the re-
questing state in accordance with its law, pursuant to Art. 9 para. 5 lit. ¢ ZP 1l
to EUR. In this respect, it differs from the classic hearing on site. The request-
ed authority shall draw up a report and intervene if the hearing violates the
fundamental principles of the legal system of the requested state (Art. 9 para.
5 lit. ¢ and para. 6 ZP I EUR).

Since the requesting authority asks the questions directly and obtains the in-
formation immediately before the conclusion of the mutual assistance pro-
ceedings, the requirements of Art. 65a IRSG must be met for the presence of
the foreign parties to the proceedings.M., the conditions for the presence of
the foreign parties to the proceedings under Art. 65¢ IMAC must be met. The
same precautionary measures must be taken as would be necessary if the
foreign authority were present on site (e.g. the obligation of the requested au-
thority not to use the information before the mutual assistance proceedings
have been legally concluded).

Under prevailing opinion, telephone tapping as a form of mutual legal assis-
tance is considered inadmissible in Switzerland because it is not regulated in
Swiss criminal procedure law. This is despite the fact that it is provided for in
Art. 10 ZP I EUR.
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3. Searches

Searches under mutual legal assistance serve to locate objects, documents or :

assets that are to be handed over to the requesting state either as evidence
or for confiscation or restitution under Art. 74 or 74a IMAC.

The IMAC does not contain any special provisions concerning the conduct of
searches. Pursuant to Art. 12 para. 1 IMAC, the general provisions on searches
and investigations (Art. 241 ff. CrimPC), on the search of houses, apartments
and rooms not accessible to the public (Art. 244 f. CrimPC) and on the search
of records (Art. 246 ff. CrimPC) apply. The general requirements for coercive
measures (Art. 197 ff. CrimPC) must also be observed, in particular the re-
quirements for the proportionality of the measure (Art. 197 CrimPC).

Art. 9 sentence 2 IMAC emphasizes that the relevant provisions of the Crim-
PC (Art. 246248 CrimPC) apply mutatis mutandis to the search of records.
The requested authority often has to deal with extensive documentation. Un-
der certain circumstances, it may therefore be necessary to first carry out a
rough triage and then the actual triage of the documents or data.

The requested authority sorts out the items of evidence that are not relevant
to the foreign proceedings (see above N. 25 ff. and N. 29 ff.). The sorting may
be carried out according to specific “keywords.” Persons may also be called in
to assist the requested authority with the actual sorting (see Art. 65a IMAC).
However, the person who has the right to participate under Art. 806 IMAC is
not entitled to be present during the sorting.

Art. 9a lit. b IRSV specifies that in the case of house searches, the owner or
tenant is considered to be personally and directly affected within the meaning
of Art. 21 para. 3 and Art. 80h IMAC. Therefore, only the person who has ac-
tual control over the searched premises is entitled to lodge a complaint.

Of practical importance in mutual legal assistance proceedings is the possibili-
ty of sealing records and objects under Art. 248 CrimPC. Sealing is intended
to prevent the executing authority from gaining knowledge of information
that is irrelevant to the proceedings in the requesting state.

It is partly disputed whether only the actual owner of records is entitled to :

seal them or whether other persons who have a legally protected interest in
the records are also entitled to do so. However, it is postulated that the right
to seal may also be granted to other interested persons, even if they are not
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considered to have standing to appeal within the meaning of Art. 80% lit. b
IMAC. The Federal Supreme Court has left open the question of the extent to
which sealing not only protects the right to refuse to give evidence in order to
protect the privacy sphere, but also, for example, obstacles to mutual legal as-
sistance.

The competent cantonal coercive measures court (if the executing authori-
ty is a cantonal authority or the Office of the Attorney General of Switzerland
or the Appeals Chamber of the Federal Criminal Court (if the mutual legal as-
sistance measure is carried out by a federal administrative authority) shall de-
cide on the unsealing.

The decision on unsealing is treated as an interim order of the court responsi-
ble for coercive measures in mutual legal assistance proceedings and no
criminal procedural remedies may be lodged.

Under Art. 80¢ para. 2 IMAC, a decision on the unsealing of documents is in
principle not independently appealable, as the executing authority's knowl-
edge of the contents of the records does not entail any “irreparable disadvan-
tage”; any disadvantage only arises when the records are handed over to the
requesting authority, and this is only decided in the final decision. The deci-
sion on the unsealing can therefore generally only be challenged together with
the final decision (see Art. 80¢ para. 1 IMAC).

According to Art. 76 lit. ¢ IMAC, the state requesting the search must enclose
with its request a confirmation of the admissibility of the measure. The
search or seizure warrant attached to the request is considered sufficient con-
firmation (Art. 31 para. 2 IMAC).

4. Seizure of objects and assets

According to Art. 12 para. 1 IMAC, the provisions of criminal procedure con-
cerning seizure apply (Art. 263 ff. CrimPC). The seizure of objects and assets
used as evidence (Art. 263 para. 1 lit. a CrimPC; see also Art. 74 IMAC), pre-
ventive seizure and seizure of assets (Art. 263 para. 1 lit. d CrimPC) and
seizure for the purpose of return to the injured party (Art. 263 para. 1 lit. ¢
CrimPCQ).

Accord-
ing to the Federal Supreme Court, surrender for the purpose of settling sub-

242 Marta Stelzer-Wieckowska



Art. 63 IMAC

stitute claims (and also the seizure of assets for this purpose) is not possible
within the framework of minor mutual assistance. In such cases, however,
mutual assistance in enforcement under Art. 94 ff. IMAC may be considered.

Art. 33a@ IRSV mentions the permissible duration of seizure of objects or as-
sets that are to be surrendered on the basis of a final and enforceable decision
of the requesting state (see Art. 74a para. 3 IMAC). These remain seized until
the decision is available or the requesting state informs the requesting author-
ity that such a decision can no longer be made (in particular due to the statute
of limitations).

Frequent mutual assistance measures include the secret freezing of ac-
counts, which is not regulated by law. The legal basis for this measure is Art.
807 IMAC and Art. 8 para. 2 BG-RVUS.

Seizure may take longer in the case of minor mutual assistance under Art. 74a
IMAGC, as a final decision by the requesting state must generally be available
(see Art. 74 para. 3 IMAC) or the conditions for so-called early release must
be met.

Whether the duration of the seizure is still proportionate depends on the cir-
cumstances of the specific case. Seizure lasting up to two years is generally
considered proportionate. In the case of longer measures, the complexity of
the proceedings and the actions or inaction of the requesting and requested
authorities are taken into account. However, it is not possible to set a fixed
limit beyond which longer seizure would be disproportionate.

5. Secret surveillance measures

In the case of surveillance measures, it is often necessary for tactical reasons
to transfer the evidence gathered for the purposes of foreign proceedings be-
fore the mutual assistance proceedings have been concluded (see also Art.
804s IMAC, known as dynamic mutual assistance).

One measure of minor mutual assistance is the surveillance of postal and
telecommunications traffic (Art. 18« para. 2 ff. IMAQC). It is generally undis-
puted that these measures are permissible within the framework of mutual as-
sistance. In addition to the requirements of mutual legal assistance law, how-
ever, the requirements of Art. 269 ff. CrimPC must also be cumulatively ful-
filled (see Art. 18« para. 4 IMAC).
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Art. 186 IMAC provides for the transmission of electronic traffic data. This
does not refer to content data, but to other data collected in connection with
the surveillance. The possibility of early transmission of content data is there-
fore governed by Art. 80ab's IMAC.

Surveillance using technical surveillance devices (Art. 280 f. CrimPC) is
mentioned in Art. 18b para. 1 lit. b IMAC. Surveillance devices within the
meaning of Art. 280 CrimPC include, for example, bugs, cameras, GPS track-
ers, and methods of monitoring electronic devices (e.g., keyloggers). It is partly
disputed whether Art. 186 para. 1 lit. b IMAC provides a sufficient legal basis
for ordering these measures in mutual assistance proceedings.

Covert investigations and cross-border surveillance in the context of mi-
nor mutual assistance were not provided for in the IMAC and are therefore
only permissible if permitted by an international treaty. Covert investigation is
therefore possible on the basis of Art. 19 ZP II EUR, and cross-border surveil-
lance is regulated in Art. 17 ZP II EUR, as well as in the context of police co-
operation in Art. 40 SDU and in agreements with certain European countries.

D. Surrender of files and documents (Art. 63 para. 2 lit. c IMAC)

Art. 63 para. 2 lit. ¢ IMAC refers to surrender for the purposes of evidence
(Art. 74 para. 1 IMAC). Art. 74 para. 1 IMAC regulates additional aspects of
the surrender of evidence (including the rights of bona fide third parties, Art.
71 para. 2 IMAC, and the postponement of surrender, Art. 74 para. 3 IMAC).

Art. 63 para. 2 lit. ¢ IMAC only mentions files and documents. However, oth-
er evidence (objects, assets) may also be surrendered (see Art. 74 para. 1
IMAC).

This may be evidence that is already in the possession of the requested au-
thority or that can be obtained without the use of coercion (e.g., files, interro-
gation records from other proceedings). However, evidence that the executing
authority must first obtain (see Art. 63 para. 2 lit. b IMAC above) may also be
considered.
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E. Surrender of objects or assets for confiscation or return to the
entitled party (Art. 63 para. 2 lit. d IMAC)

The surrender of objects or assets for confiscation or return is regulated in
Art. 74a IMAC.

It also specifies which objects or assets may be surrendered (Art. 74a para. 2
lit. a-c IMAC) and when and under what conditions surrender may take place
(Art. 74a paras. 3-7 IMAC).

IV. “PROCEEDINGS IN CRIMINAL MATTERS;,” ART. 63 PARA.
3 IMAC

Art. 63 para. 3 IMAC lists examples of proceedings in “criminal matters”
within the meaning of Art. 1 para. 3 IMAC in which minor mutual assistance
may be provided. These include the prosecution of criminal offenses within
the meaning of Art. 1 para. 3 IMAC (Art. 63 para. 3 lit. a IMAC), administrative
measures against an offender (Art. 63 para. 3 lit. b IMAC), the enforcement of
criminal judgments, pardons (Art. 63 para. 3 lit. ¢ IMAC) and compensation
for unjustified detention (Art. 63 para. 3 lit. d IMAC).

This is not an exhaustive list (“in particular”).

The term “proceedings in criminal matters” must be interpreted broadly. It
may also include proceedings that are closely related to criminal proceedings.
When determining whether proceedings are criminal in nature, the principle
of mutual legal assistance must be taken into account, as the procedures and
powers of the authorities in the requesting state may differ from those in
Switzerland.

V. RECIPIENTS OF MINOR MUTUAL ASSISTANCE, ART. 63
PARA. 4 IMAC

Minor mutual assistance in criminal matters, like international mutual assis-
tance in criminal matters in general, is provided to foreign states.

Art. 63 para. 4 IMAC contains an exception to this rule. Minor mutual assis-
tance may also be provided to the European Court of Human Rights. Fur-
ther exceptions can be found in Art. 1 para. 3°s (mutual assistance to interna-
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tional courts or other inter- or supranational institutions with criminal juris-
diction) and para. 3 IMAC (currently, on the basis of this provision: mutual
assistance to the European Public Prosecutor's Office). The rules governing
cooperation with the International Criminal Court are contained in a separate
law.

VI. MUTUAL ASSISTANCE TO EXONERATE THE PERSON
BEING PROSECUTED, ART. 63 PARA. 5 IMAC

According to Art. 63 para. 5 IMAC, minor mutual assistance may, exception-
ally, also be provided even if the grounds for exclusion under Art. 3-5 IMAC
apply, if it is intended to exonerate the person being prosecuted.

In more complex cases or where there is extensive evidence, it may be diffi-
cult or impossible for the requested authority to assess whether the legal as-
sistance to be provided is actually exculpatory for the person being prose-
cuted. An additional problem is that the mutual legal assistance to be provided
may potentially incriminate other persons and that the grounds for exclusion
under Articles 3-5 IMAC may be circumvented by the transmission of evi-
dence.

Both case law and literature point out that the provision must be applied re-
strictively; a potentially exonerating effect is not sufficient. The provision of
mutual assistance under Art. 63 para. 5 IMAC should only be possible if the
person being prosecuted consents. The exonerating effect of mutual assis-
tance must be denied if the person being prosecuted expressly opposes the
provision of mutual assistance.

Under IMAC, the provision of minor mutual assistance to exonerate the per-
son being prosecuted is also permissible in certain other situations by way ol
exception. According to Art. 64 para. 2 lit a IMAC, the requirement of dou-
ble criminality does not apply to such measures, and according to Art. 66
para. 2 IMAC, mutual assistance may be provided in such cases even if pro-
ceedings against the person being prosecuted are pending in Switzerland for
the same offense.
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Art. 67 Principle of speciality

! Information and documents obtained through mutual assistance may
not be used for investigative purposes or as evidence in the requesting
State in any proceedings relating to an offence for which assistance is
not admissible.

2 Any further use shall be subject to approval by the Federal Office. This
approval is not necessary if:

a. the act to which the request relates constitutes another offence for
which mutual assistance would be granted; or

b. the foreign criminal proceedings are directed against other persons
who have participated in committing the offence.
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3 Presence at the mutual assistance proceedings and access to the files
shall be permitted under the same conditions (Art. 65 para.l).
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I. GENESIS OF ART. 67 IMAC

Art. 67 IMAC governs the principle of speciality, which has its origins in extra-
dition law, in the area of minor mutual assistance. While the principle of spe-
ciality is well established among the principles governing extradition, to the
point of being considered a "principle of the law of nations", its enshrinement
in the field of small-scale mutual assistance is rarer, and Switzerland was ini-
tially the exception in transposing this principle to the field of small-scale mu-
tual assistance.

The principle of speciality acts as a safeguard for the rules of small-scale mu-
tual assistance. It is designed to ensure that the information transmitted is
used only within the limits authorized by the Swiss authorities, and in accor-
dance with the conditions governing cooperation. This guarantees not only
the sovereignty of the requested state, but also the rights of those involved in
the mutual assistance procedure.

In Swiss law, the establishment of the principle of speciality in matters of mu-
tual assistance is linked to the principle of double criminality. At the end of
the Second World War, many countries introduced restrictions on the free
flow of payments, while at the same time incriminating behaviour that ran
counter to them. Switzerland had no such restrictions, and at the time sys-
tematically made the granting of mutual assistance conditional on the princi-
ple of double criminality. Since such conduct was often combined with ordi-
nary offences, a solution was needed to ensure that Switzerland could meet
its commitments to third countries in terms of international cooperation in
criminal matters, and that the information transmitted would not be used for
purposes for which assistance had not been granted. Subsequently, interna-
tional cooperation in criminal matters has developed in such a way as to re-
strict the scope of the double criminality principle in matters of minor mutual
assistance. Indeed, the Council of Europe's European Convention on Mutual
Assistance in Criminal Matters (ECCJ) does not make the granting of small-
scale mutual assistance conditional on double criminality. When signing this
convention, Switzerland nevertheless wished to maintain the double criminal-
ity requirement for minor mutual assistance, but only in cases where the exe-
cution of the request requires the use of coercive measures. A reservation to
this effect has therefore been made to art. 5 par. 1 let. a CEE]. Art. 64 IMAC
incorporates the reservation made in art. 5 par. 1 let. a ECCJ into domestic
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law. Today, the raison d'étre of the principle of speciality no longer lies so
much in the principle of double criminality, but rather in the fact that
Switzerland is unwilling to cooperate with regard to certain offences, particu-
larly those of a fiscal nature.

Before being included in the IMAC, the principle of speciality in matters of 4
mutual assistance was introduced first by the practice of the Swiss authorities,
then expressly in the conventions signed and ratified by Switzerland prior to
the law. The reservation made to art. 2 of the ECC]J is the first time this princi-
ple has appeared in a legal text. At the time of signing this Convention, the
reservation made by Switzerland read as follows: "Switzerland further re-
serves the right, in special cases, to grant mutual legal assistance under the
Convention only on the express condition that the results of investigations
carried out in Switzerland and the information contained in the documents or
files transmitted shall be used exclusively to investigate and try the offences in
respect of which mutual assistance is provided".

w

A provision relating to the principle of speciality in matters of minor mutual
assistance was then introduced into art. 5 of the Treaty on Mutual Legal Assis-
tance with the United States (TEJUS). It stipulates that "[t]he testimony, state-
ments, documents, records, evidence or other items, including information
contained therein, obtained from the requested State by the requesting State
on the basis of this Treaty may not, in the requesting State, be used for the
purposes of investigations, nor may they be produced as evidence in proceed-
ings relating to an offence other than that for which mutual legal assistance
has been granted". Despite the fact that it appears to be more restrictive than
the reservation made in art. 2 ECC]J, legal writers consider that its scope does
not diverge from the latter. Art. 5 TEJUS is more detailed than the reservation
set out in art. 2 CEE], since it specifies in paras. 2 and 3 the use that the re-
questing State may make of the information transmitted, where this differs
from the purpose for which assistance was granted, and, where applicable, the
condition(s) to which this use is subject.

The principle of speciality, inspired in particular by art. 5 TEJUS, was en- 6
shrined in art. 67 IMAC when this law was adopted. It initially consisted of just
two paragraphs, the first of which stipulated that "[ijnformation obtained
through mutual assistance may not, in the requesting State, be used for inves-
tigative purposes, nor may it be produced as evidence in proceedings for
which mutual assistance is excluded. Any other use is subject to the approval
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of the Federal Office". Art. 67 IMAC was amended when the IMAC was re-
vised in 1997. At issue was the definition of "any other use", which was subjeci
to approval by the FOJ. The second sentence of art. 67 al. 1 aEIMP was there-
fore transferred to art. 67 al. 2 IMAC, and supplemented by two letters speci-
fying the situations in which the FOJ's approval is not required for a use other
than that for which mutual assistance was initially granted. Prior to the revi-
sion, Art. 67 para. 2 aEIMP governed the application of the principle of spe-
ciality to the acquisition of information by a foreign state in the context of
Swiss criminal proceedings. It would appear from the Federal Council's Mes-
sage that the legislator simply wished to transfer it to art. 67 para. 3 IMAC,
without modifying its substance and adapting its wording to "take account of
all persons authorized to take part in criminal proceedings in Switzerland as
injured parties". In reality, this is not what is apparent from the letter of the
law. In fact, the provision now refers to art. 65a IMAC, and no longer deals
with the situation in which a person is authorized to consult the file of a Swiss
national criminal proceeding, but rather that in which the consultation takes
place in the mutual assistance proceeding. The marginal heading of art. 67
IMAC was also changed during the revision, from "[u]se of information" to
"[r]egulation of speciality”.

During the revision, the legislator also modified the proviso to art. 2 CEE], to
bring it into line with art. 67 IMAC. A new letter ¢ has been added to the
reservation, covering the cases provided for in art. 67 al. 2 let. a and b IMAC
for which the principle of speciality does not prevent the use of the informa-
tion transmitted. The reference to "special cases" in letter b of the reservation,
criti-

cized by legal writers as undefined and superfluous, has also been deleted.

Whether initially introduced in art. 67 IMAC in 1981 or revised in 1997, the
principle of speciality was not discussed in Parliament, so the provision was
adopted, and then amended, according to the version proposed by the Feder-
al Council.

The difficulty of formulating the principle of speciality in the field of small-
scale mutual assistance, as pointed out by the commission of experts charged
with drafting the IMAC, can be seen in the fact that the content of these first
three enactments differs, although the substance is intended to be the same.
There is also a difference in the terms used in the different language versions
of these provisions, since in the case of the reservation to art. 2 ECCJ and art.
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5 para. 1 TEJUS, the term "strafbaren Handlungen", i.e. the facts for which mu-
tual assistance is granted, is used in German, whereas the French and Italian
versions use the terms "infractions" and "reati" respectively. With regard to art.
67 para. 1 IMAC, while the German and French versions agree in that they use
the term "Taten", respectively "infractions", the Italian version uses the term
"fatti". As a result, the concrete scope of the principle of speciality is difficult
to define, and subject not only to divergent opinions in the legal literature, but
also to a practice that deviates from the text of the law. As a result, the con-
tours of the principle of speciality are unclear. However, a precise definition
of the principle is necessary, in particular to ensure that enforcement authori-
ties correctly and accurately express the reservation of the principle of spe-
ciality when responding to a foreign request.

In its current wording, art. 67 IMAC defines the scope of the principle of spe-
ciality by providing, on the one hand, for an absolute prohibition on the use of
information (art. 67 al. 1 IMAC; infra II) and, on the other hand, for the addi-
tional use of information (art. 67 al. 2 IMAC; infra IIL.). In the latter category, a
distinction is made between additional use subject to authorization by the
Federal Office of Justice (art. 67 al. 2 lere ph. IMAC; infra III. A.) and addition-
al use not subject to authorization (art. 67 al. 2 let. a et b IMAGC; infra IIL. B.).
Finally, art. 67 para. 3 IMAC deals with the application of the principle of spe-
ciality to one of the mechanisms for early access to information by the re-
questing state (art. 65a IMAG; infra IV).

II. ABSOLUTE PROHIBITION ON USE (PARA. 1)

Art. 67 para. 1 IMAC provides for an absolute prohibition on the use of infor-
mation and documents transmitted. It stipulates that such information and
documents may not be used in the requesting state for the purposes of inves-
tigations, nor may they be used as evidence in criminal proceedings relating to
an offence for which mutual assistance is excluded. The absolute nature of the
prohibition imposed by art. 67 para. 1 IMAC is also apparent from the FOJ's
model form concerning the reservation of speciality. The form divides the use
of transmitted information into three categories: "permitted use", "excluded
use" and "use with prior consent". Configurations covered by art. 67 para. 1

IMAC are essentially included in the "excluded use" category.

The absolute prohibition on the use of information applies not only to the
proceedings for which assistance has been requested, but to all proceedings in
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the requesting state, whether pending or not, and against the same persons or
third parties.

In contrast to extradition, the prohibition on use in art. 67 para. 1 IMAC has
no time limit. Whether a person can waive the application of the principle of
speciality in the same way as provided for in art. 38 para. 2 let. a IMAC is a
matter of controversy in the legal literature. The answer depends on whethet
the principle of speciality is intended to safeguard the interests of the request-
ed state or those of the person concerned. Moreover, the person concerned
by the execution of the request for mutual assistance is not necessarily the
person involved in the foreign criminal proceedings, as is the case with extra-
dition. A waiver of the principle of speciality cannot therefore be envisagec
insofar as it would affect the rights of a third party.

A. The scope of the prohibition

The scope of the prohibition on use imposed by art. 67 para. 1 IMAC is total,
encompassing both investigative purposes and production as evidence. In
particular, this prohibition is broader than that contained in art. 67a IMAC
concerning spontaneous transmission, where secret information transmitted
to the foreign state may be used for investigative purposes, but not as evi-
dence. On the other hand, it is similar to the prohibition imposed on persons
taking part in the proceedings abroad and assisting in the execution of the re-
quest for mutual assistance in Switzerland under art. 65a IMAC.

For the offences referred to in art. 67 para. 1 IMAC, the authorities of the re-
questing state may not, on account of this prohibition, use the information
transmitted to implement coercive measures and obtain evidence which they
would not have been able to obtain without this information. As for using the
information to request mutual assistance from another state, this would al-
ready fall within the scope of the investigative purposes for which the infor-
mation may not be used, in view of the absolute prohibition contained in art.
67 para. 1 IMAC. However, legal scholars point out that prohibiting the re-
questing State from using information provided by the Swiss authorities to re-
quest mutual assistance from a third State would constitute an excessive inter-
ference in its sovereignty.
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B. The offence "for which mutual assistance is excluded"

1. Political, military or fiscal offences

The notion of "offence for which mutual assistance is excluded" refers in par-
ticular to the offences mentioned in art. 3 IMAC which, due to their nature,
cannot give rise to cooperation. These include offences of a political, military
or fiscal nature, or acts which contravene monetary, commercial or economic
policy measures. The nature of the offence is determined in accordance with
the conceptions of the requested state, and the requesting state may not rely
on the fact that, under its domestic law, the offence concerned falls within the
scope of ordinary law.

The offence of a political nature is not defined by law. The situations covered
by this exception are therefore difficult to determine. However, case law dis-
tinguishes three categories of political offence: absolute political offence, rel-
ative political offence and offence connected with a political offence. The
prohibition on using information obtained in criminal proceedings of this na-
ture does not extend to investigative proceedings initiated by a parliamentary
committee of the requesting state. The Federal Court held that it would be
contradictory to grant mutual assistance for the prosecution of an ordinary of-
fence, without allowing the requesting state to use the information transmit-
ted to decide on the political consequences of the offence committed. He also
pointed out that neither art. 2 ECCJ nor art. 3 para. 1 IMAC preclude the use
of the information transmitted for political purposes. The answer would be
different if the state of affairs the parliamentary committee was concerned
with included offences for which mutual assistance is excluded.

The term "fiscal offence" refers to any act which "appears to be aimed at re-
ducing tax revenues". The prohibition does not extend to tax fraud, for which
mutual assistance is permitted (art. 3 al. 3 let. a IMAC). It must also be inter-
preted in accordance with Switzerland's commitments, so that offences relat-
ing to indirect taxation in relations with the Schengen states, for which mutual
assistance is permitted (art. 50 and 51 CISA), are not covered by the reserva-
tion. The same applies to cooperation with the States party to the Coopera-
tion Agreement between the Swiss Confederation, of the one part, and the
European Community and its Member States, of the other part, to combat
fraud and any other illegal activity detrimental to their financial interests
(AAF).
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In a 1981 ruling, the Swiss Federal Supreme Court held that the absolute pro-
hibition on the use of information transmitted in tax matters also applied to
non-punitive tax proceedings, in particular administrative taxation proce-
dures. Consequently, the Federal Office could not authorize the requesting
State to use the information in such proceedings. As this ruling was handed
down at a time when Switzerland had not made any commitments to any state
with regard to administrative assistance in tax matters, and was systematically
refusing to cooperate in this area, this solution should no longer prevail today.
Switzerland now also cooperates in tax matters, and has entered into double
taxation agreements with many countries. Any additional use of information
for non-punitive taxation purposes should therefore no longer be considered
as an (absolutely) excluded use, but as an additional use requiring the approval
of the FOJ within the meaning of art. 67 para. 2 1t ph. IMAC. The FQJ's guide-
lines seem to go in the opposite direction, since they stipulate that for "related
tax proceedings", "[i|nformation transmitted under primary mutual assistance
may not be used in the requesting state in another tax procedure without the
FQJ's approval".

2. Facts for which the double criminality condition is not met

According to case law, the principle of speciality does not preclude the use of
information, in the requesting State, to prosecute and judge acts which, in
Switzerland, would not constitute an offence. In other words, an offence in
the requesting state that does not meet the condition of double criminality is
not an "offence for which mutual assistance is excluded".

Scholarly opinion does not agree with the solution adopted by case law, and
considers that the principle of speciality precludes the use of information for
the prosecution of facts that do not constitute an offence under Swiss law. In-
deed, insofar as art. 64 para. 1 IMAC makes mutual assistance subject to the
condition of double criminality, any use of information must be considered
excluded when the facts that the requesting state wishes to pursue do not
constitute an offence punishable under Swiss law.

We do not share the criticism of the doctrine. The solution adopted by case
law is consistent with the system of mutual legal assistance, since the principle
of double criminality only applies, under art. 64 IMAC, if the execution of the
foreign request requires the use of coercive measures. In fact, the principle of
double criminality is only intended, in matters of minor mutual assistance, to
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ensure that a person is not subjected, in Switzerland, to coercive measures in
favor of a foreign state if, even though the facts had taken place in Switzer-
land, the authorities would not have been able to implement such measures.
Consequently, if the authorities are already in possession of the information,
the principle of double criminality is no longer a condition for granting mutual
assistance. However, when the question arises of the additional use of infor-
mation already transmitted abroad, it is no longer necessary to implement
new coercive measures.

The case law solution is also consistent with the principles governing the
analysis of the double criminality condition. Unlike in extradition cases, where
mutual assistance is requested in respect of different offences, it is sufficient
for the facts to constitute a single offence under Swiss law, without the analy-
sis having to be carried out for each of the offences presented.

Finally, this solution is consistent with a literal analysis of the law. By using the
term "offence" (Tat) in art. 67 para. 1 IMAC, the legislator seems to have in-
tended to attribute a specific legal qualification to the state of affairs in which
the requesting state is interested, and for which the use of the information
transmitted is excluded. This expression is the same as that used in the mar-
ginal heading of art. 3 IMAC (nature of the offence; Art der Tat) and it would
therefore appear that it does not refer to any act for which mutual assistance
is excluded, but rather to the legal qualification of the act concerned. In this
respect, the Italian version of art. 67 para. 1 IMAC is confusing in that it uses
the term "fatti" and not "reato".

[II. ADDITIONAL USE OF INFORMATION TRANSMITTED
(PARA. 2)

A. Use subject to approval by the Federal Office of Justice (para.
2, 1t sentence)

Art. 67 para. 2 15t ph. IMAC provides that "[a]ny other use [of the information
transmitted] is subject to the approval of the Federal Office". This sentence
establishes the principle of approval. It is very broadly worded, and poses dif-
ficulties of interpretation, since it does not specify which "other uses" are con-
cerned. However, making additional uses subject to FOJ approval is an impor-
tant issue, since it gives rise to rights for those involved in the mutual assis-
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tance procedure. When authorization is required, the FOJ has to issue a new
decision (known as an "extension of speciality"), which is subject to appeal.
The time limit and standing to appeal against this decision are determined in
accordance with the rules governing original mutual assistance (i.e. art. 80k
IMAC for the time limit and art. 80h IMAC cum 9a OEIMP for standing to ap-
peal).

1. Secondary mutual assistance

The use of information transmitted in proceedings other than criminal pro-
ceedings is subject to the principle of approval. The term "secondary” mutual
assistance is used here, insofar as such cooperation necessarily presupposes
prior mutual assistance of a strictly criminal nature, known as "primary" mutu-
al assistance. Unlike "primary" mutual assistance, the execution of which is
generally entrusted to a public prosecutor, the FOJ is exclusively competent to
rule on "secondary" mutual assistance.

Mutual assistance in criminal matters governed by the IMAC is granted only
for proceedings "connected with a criminal case" within the meaning of art. 63
para. 1 IMAC. A request for mutual assistance in criminal matters made with
the sole aim of circumventing the rules on mutual assistance in civil or admin-
istrative matters would be considered abusive. In other words, a foreign state
may not attempt to obtain through mutual assistance in criminal matters - and
by applying its more incisive measures - what it could not obtain through mu-
tual assistance in civil or administrative matters. Art. 67 al. 2 15t ph. IMAC is
therefore an exception to the principle that in order to obtain the information
required for proceedings other than criminal proceedings, the corresponding
mutual assistance procedure must be used.

The FQJ's approval of "secondary" mutual assistance is subject to strict condi-
tions, depending on the nature of the proceedings in which the requesting
state wishes to use the information. In the case of civil proceedings, approval
may be granted if (i) the subject matter of the proceedings is clearly defined in
terms of both substance and the persons concerned, (ii) they are connected
with criminal proceedings and (iii) they are intended to compensate persons
affected by the offence. In the case of proceedings conducted by a parliamen-
tary committee of inquiry to determine the political consequences of a com-
mon law offence, the request must (i) describe with sufficient clarity the polit-
ical purpose for which the information will be used and (ii) set out a sufficient
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link between the proceedings conducted by the committee of inquiry and the
offence for which mutual assistance was originally granted. Finally, secondary
mutual assistance may also be granted for administrative proceedings where it
is intended to answer a preliminary question which is decisive for the criminal
proceedings for which the information was transmitted, and which is there-
fore related to the latter. In essence, as Harari points out, the decisive factor
for the FOJ's approval in non-criminal proceedings appears to be a sufficiently
close connection with the criminal proceedings for which assistance was orig-
inally granted.

The Federal Supreme Court has clarified the boundary between "primary”
and "secondary” mutual assistance. It has ruled that any procedure aimed at
the restitution to the rightful owner of assets obtained through the commis-
sion of an offence, whether criminal, civil or administrative, remains in the
category of "primary" mutual assistance, and is therefore not subject to the
principle of approval. The same applies a priori to claims for damages by the
injured party based on the harm caused by the offence giving rise to the re-
quest for mutual assistance. Although it has left the question open, the Federal
Court recommends interpreting art. 67 IMAC in accordance with art. 5 par. 3
let. a TEJUS. This latter provision states, in general terms, that information
may be used for proceedings concerning the payment of damages in relation
to proceedings for which legal assistance has been provided, without making
any distinction according to the nature of the claim. The advantage of such a
solution is that it sets out a simple criterion - that of a link with proceedings
for which mutual legal assistance has been provided - rather than the more
complex criterion based on the nature of the claims, which also depends on
the law of the requesting state. Moreover, it would be contradictory to pro-
hibit a person from using the information transmitted in separate civil pro-
ceedings, whereas no such restriction exists in the case of civil proceedings
which are ancillary to the criminal proceedings for which mutual assistance
has been granted. In the light of this case law, the clarification in the FOJ's
model form that "for Schengen States, no prior agreement is required for civil
proceedings joined to criminal proceedings in accordance with art. 49 lit. d of
the Convention implementing the Schengen Agreement" appears curious.
Apart from being superfluous in the case of the Schengen States, this excep-
tion does not appear to be limited to them.
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2. Transmission of information to a third country

The principle of approval also governs the (re-)transmission of information to
a third state. The requesting state's application for such approval must set out
the details of the proceedings conducted in the third state in sufficient detail,
so that the requirements of art. 28 IMAC (respectively art. 14 ECC]J) are met.
According to case law, the FOJ must analyze what would have happened to a
request for the extension of speciality to a third country if that country had
sent it directly to Switzerland. It also follows that the appellant is entitled to
invoke all the objections he could have raised if the request had been made
directly by the third country (right to be heard, general grounds for refusing
mutual assistance, ne bis in idem, proportionality, etc.). The Federal Criminal
Court also analyzed the complaint of double criminality, which should not ap-
ply under art. 64 para. 1 IMAC, since coercive measures do not, in fact, have
to be implemented in Switzerland in response to the request to extend the
principle of speciality. Nevertheless, in a judgment concerning a request for
extension of the principle of speciality by Bulgaria in favor of Italy, it held that
"[tlhe surrender of bank documents is a measure of constraint within the
meaning of art. 63 al. 2 let. ¢ IMAC, which can only be ordered, according to
art. 64 al. 1 IMAC [...] if the state of facts set out in the request corresponds to
the objective elements of an offence punishable under Swiss law". The hand-
ing over of bank documents is an act of mutual assistance, but cannot be con-
sidered as a measure of coercion. Coercion may be applied beforehand, when
the documents are collected. Thus, the principle of double jeopardy only ap-
plies if it is assumed that the executing authority has taken coercive measures
in response to a direct request from the third country.

The situation is different where the requesting State wishes to use the infor-
mation transmitted to submit a request for mutual assistance to a third State.
Such use of information is not subject to the principle of approval. The re-
questing state is authorized to make full use of the information in the pro-
ceedings for which assistance has been granted, and is limited only by its own
criminal procedural law. Nor is the transmission of information to another
criminal authority in the requesting state subject to the principle of approval.

Exceptions to the application of the approval principle for the (re-)transmis-
sion of information to a third state may arise from international conventions
or treaties that Switzerland has ratified. This is particularly the case with art. 5
par. 2 to 5 AAF, which authorizes the contracting parties to freely (re-)trans-
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mit information obtained in application of the agreement, provided it is not
intended for use in proceedings for which mutual assistance is excluded.
Moreover, art. 5 para. 3 AAF specifies that such (re-)transmission is not sub-
ject to appeal in the contracting party initially requested.

With regard to the law applicable to such a request for extension of the prin-
ciple of speciality, the Federal Criminal Court appears to base itself both on
the law governing relations with the requesting State and on the law applica-
ble to the third State in whose favor the request for extension has been made.
However, its case law does not specify which aspects of the request are gov-
erned by the law applicable to the requesting state and which by the law ap-
plicable to the third state. However, since the Federal Criminal Court holds
that the Swiss authority deciding on a request for extension is obliged to ana-
lyze what would have been the fate of the request had it been addressed di-
rectly to Switzerland, we consider that the conditions for extension are gov-
erned exclusively by the law applying between Switzerland and the third
country. The law applicable between Switzerland and the requesting state
only applies to those aspects strictly related to the principle of speciality, and
more specifically to its scope and limits.

3. The use of information in other criminal proceedings (controversy)

More controversial is the question of whether the use of information in crimi-
nal proceedings other than those for which assistance was originally granted is
subject to the principle of approval. This additional use can be described as
"proper” in the sense that the facts against which the requesting State wishes
to use the information differ from the facts for which mutual assistance was
originally granted.

The majority of legal writers consider that any additional use of information
in criminal proceedings other than those for which assistance was originally
granted is subject to approval by the FOJ, pursuant to art. 67 para. 2 IMAC.
This interpretation of the principle of speciality is corroborated by the Feder-
al Council's 1995 message on the revision of the IMAC, which states in general
terms that "the State wishing to use the information in other proceedings must
submit a supplementary request", without making any distinction according to
the nature of the proceedings concerned.
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Practice, on the other hand, adopts a much more flexible interpretation of the
principle of speciality, according to which the requesting State may freely use
the information transmitted, not only in the criminal proceedings for which
mutual assistance has been granted, but also in any other criminal proceed-
ings. The only restriction is that the information must not be used to prose-
cute or try an offence for which mutual assistance is excluded under art. 67
para. 1 IMAC. According to the FOJ, the information transmitted may thus "be
used freely in the proceedings for which mutual assistance was requested, as
well as in any other criminal proceedings conducted in the requesting state".
The model form for the reservation of speciality also stipulates that "[t|he evi-
dence and information obtained through mutual assistance may be used in the
requesting State for investigative purposes and as evidence in the criminal
proceedings for which mutual assistance has been requested, as well as in any
other criminal proceedings". As for jurisprudence, while it seemed to hold, in
two rulings dating back to 1986, that the use of information in (criminal) pro-
ceedings other than those for which mutual assistance had been granted was
subject to approval by the FQJ, it now holds that this is not the case. Going
beyond the wording of the law, it applies the principle of approval only if the
requesting state wishes to use the information for additional proceedings that
are not criminal in nature.

In our view, a satisfactory response to this controversy requires following the
text of the law. It is clear from this that the exceptions to the principle of ap-
proval are exhaustively listed in art. 67 al. 2 let. a and b IMAC. Thus, if the ad-
ditional criminal proceedings that the requesting state wishes to carry out do
not fall within the scope of art. 67 al. 2 let. a and b IMAC, they must be sub-
mitted to the FOJ for approval. However, the additional use "proper" to which
we refer here is not covered by the exceptions of art. 67 al. 2 let. a and b
IMAC.

B. Use not subject to approval by the Federal Office of Justice

Letters a and b of art. 67 al. 2 IMAC govern exceptions to the principle of ap-
proval. They deal with a use of the information which differs from that for
which assistance was granted, but which is not subject to approval by the FOJ.
This additional use may be termed "improper use" or "alternative use", insofat
as the facts underlying the request - and for which the requesting state wishes
to use the information - remain unchanged, with a change occurring only in
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the legal characterization of the facts or in the circle of persons to whom the
state of affairs is attributed.

1. The new legal characterization of the facts (para. 2 let. a)

Art. 67 para. 2 let. a IMAC stipulates that the FOJ's approval is not required if
the facts giving rise to the request constitute another offence for which mutu-
al assistance may be granted. In order to determine whether the requesting
State wishes to use the information in an alternative manner, but still for the
same facts, Fiolka proposes using the criterion of "identity of material facts,
understood as the existence of a set of facts indissociably linked together", de-
veloped by the CJEU in its case law concerning the ne bis in idem principle
enshrined in art. 54 CISA. In our view, this criterion is too narrow. On the one
hand, it is inconsistent with the text of the law, which does not limit itself to
authorizing a legal re-characterization of the offence, but rather a new legal
characterization of the facts. Secondly, it would lead to an excessively strict
application of the principle of speciality, which would not be compatible with
the Swiss system of judicial cooperation. Indeed, mutual legal assistance is
governed by the principle of proportionality, analyzed from the angle of po-
tential usefulness. In this respect, case law regularly reminds us that "[i]t is the
very nature of mutual assistance to promote the discovery of facts, informa-
tion and evidence, including those of which the foreign prosecuting authority
is unaware. The aim is not only to help the requesting state prove facts uncov-
ered by its own investigation, but also to uncover others if they exist. For the
executing authority, this implies a duty of completeness, which justifies com-
municating all the elements it has gathered that may be of use to the foreign
investigation, in order to shed light on all aspects of the criminal mechanism
being pursued in the requesting State". The Swiss authorities are thus called
upon to actively assist the requesting State in the proceedings it is conducting.
A conception of the same facts in art. 67 para. 2 let. a IMAC, such as that de-
rived from art. 54 CISA, would not be reconcilable with this broad interpreta-
tion of the principle of proportionality. The broad transmission of information
as advocated by case law would be irrelevant if the requesting state could not
use it from the outset. In a case of mutual assistance with Spain, the Swiss
Federal Supreme Court held that information transmitted in connection with
drug trafficking offences could be freely used by the requesting state to prose-
cute and try money laundering offences "closely connected" with the first pro-
ceedings. Thus, the facts at the origin of the request must be broadly under-
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stood as facts that form part of the criminal mechanism presented by the re-
questing State.

The requesting State remains limited as to the new legal characterization of
the facts by art. 67 para. 1 IMAC. The facts cannot be analyzed from the angle
of an offence for which mutual assistance is excluded. Furthermore, where
the requesting state wishes to use the information to analyze the facts from
the perspective of tax fraud, the exception in art. 67 al. 2 let. a IMAC does not
apply, and the FOJ's approval is required. This requirement ensures that the
information is not used in proceedings relating to an offence for which mutual
assistance is excluded, particularly as the nature of the offence is determined
by the law of the requested state.

2. Use of information against other persons involved in the offence
(para. 2 let. b)

The second exception to the principle of approval is governed by art. 67 para.
2 let. b IMAC and concerns the use of information against persons other than
those named in the request for mutual assistance. For such use to be permissi-
ble, the letter of the law stipulates that the persons concerned must have "par-
ticipated in the commission of the offence". We agree with Fiolka, for whom
this exception concerns the fact presented in the request, determined from
the angle of the principles developed with regard to art. 54 CAAS. If the infor-
mation is used against persons who have committed another offence which is
nevertheless part of the criminal mechanism presented in the request, the ex-
ception in art. 67 al. 2 let. a IMAC will apply in accordance with what we have
retained supra n. 39.

The notion of "persons having participated in the commission of the offence"
is not clearly defined. Case law has never ruled on this aspect, while evasively
mentioning that the notion concerns the "Mittéter etc.". In our view, it refers
to any form of participation, whether principal (co-activity, mediation) or ac-
cessory (complicity, instigation).

The solution adopted in art. 67 para. 2 let. b IMAC differs from that of TEJUS,
which allows the use of information against persons suspected or accused of
having participated in an offence for which mutual legal assistance has been
granted, or of having promoted such an offence, on condition that the re-
quested State has been able to "give its opinion" (art. 5 para. 2 let. b TEJUS).
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IV. SPECIALITY AND EARLY ACCESS TO INFORMATION BY
THE REQUESTING STATE

A. In the presence of persons participating in foreign
proceedings (art. 65a IMAC) (para. 3)

Art. 67 para. 3 IMAC specifies that the principle of speciality also applies
when persons participating in foreign proceedings are authorized to be
present at the execution of the request for mutual assistance (art. 65a IMAC).
This provision applies only to information arising from the mutual assistance
proceedings in which the person is exceptionally authorized to take part. It
does not (or at least no longer) govern the situation in which a person be-
comes aware of information in Swiss criminal proceedings. Nevertheless, as
far as the foreign authority is concerned, the principle of speciality will also
apply in this case, by virtue of art. 34 al. 2 OEIMP, which stipulates that if a
foreign authority receives authorization to consult a Swiss file outside mutual
assistance proceedings, the Swiss authorities must draw its attention to the
fact that the information provided may not be used in proceedings for which
mutual assistance is excluded (art. 34 al. 1 let. a OEIMP) and that any other use
of the information is subject to the consent of the Federal Office (art. 34 al. 1
let. b OEIMP). On the other hand, the principle of speciality cannot be in-
voked against a foreign, non-state plaintiff who has acquired knowledge of the
information by consulting the file of Swiss domestic criminal proceedings and
wishes to use it in civil proceedings abroad.

Art. 67 para. 3 IMAC was introduced in the 1997 revision and refers directly to
art. 65a IMAC, also introduced at that time. In view of the latter provision, the
reservation made in art. 67 para. 3 IMAC in favour of the principle of speciali-
ty seems superfluous. In fact, art. 65a para. 3 IMAC stipulates that the pres-
ence of persons participating in the proceedings abroad in the mutual assis-
tance procedure "may not result in facts falling within the sphere of secrecy
being brought to their knowledge before the competent authority has ruled
on the granting and scope of mutual assistance". Case law interprets this pro-
vision as meaning that "consultation of the file must be carried out in such a
way as to ensure that no information of use to the requesting authority reach-
es it before the closing decision has come into force". This is embodied in the
obligation on the requesting State to provide guarantees, prior to consultation
of the file, whereby it undertakes to adopt a passive attitude and not to make

Francesca Bonzanigo 269

44

45



46

47

48

Art. 67 IMAC

any use, either for investigative purposes or as evidence, of the information of
which it becomes aware, before it is transmitted to it by virtue of the closing
decision. It follows that the mechanism of art. 65a IMAC - like that of art. 67a
IMAC to which we refer - already provides cautéeles aimed at preventing the
use of information contrary to art. 67 IMAC.

B. Spontaneous transmission (art. 67a IMAC)

Art. 67 IMAC does not apply directly to spontaneous transmission (art. 67a
IMAC). However, the principle of speciality also applies in this area, but in an
"adapted" form, according to case law, derived from art. 67a para. 5 IMAC. In
fact, the system set up by art. 67a IMAC provides for safeguards which restrict
the foreign state's power of disposal over the information transmitted, and
which have the effect of guaranteeing compliance with the principle of spe-
ciality set out in art. 67 IMAC. The same applies a priori to the system set up
by art. 80dbis IMAC (advance transmission of information and evidence) and
art. 80dter ff IMAC (governing joint investigation teams). In other words, as far
as spontaneous transmission is concerned, art. 67a para. 5 IMAC acts, among
other things, as a "safety net for the safety net" of mutual assistance rules on
spontaneous transmission.

Art. 67a para. 5 IMAC has two main aspects. The first is that the Swiss author-
ities must not spontaneously transmit secret information to the foreign state if
it appears from the outset that this concerns an offence for which mutual as-
sistance is excluded. The second is that the information must be used in the
requesting state solely for investigative purposes, in particular to submit a re-
quest for mutual assistance to Switzerland. It may not be used as evidence.
Such use of the information will only be possible once mutual assistance - if
requested - has been granted. In this case, the transmission of information will
follow the ordinary procedure ending with the closing decision, which will re-
serve the principle of speciality (art. 67 IMAC).

V. LEGAL CHALLENGE

In mutual assistance proceedings in Switzerland, as the requested state, the
risk of violation of the principle of speciality may be raised in the appeal
against the closing decision. In theory, such a risk could lead the Swiss au-
thorities to refuse mutual assistance. It can only be raised by the person enti-
tled to appeal against the decision (art. 80h IMAC cum 9a OEIMP), and the al-
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leged risk must be likely to affect him or her personally. In other words, the
risk cannot be invoked to protect the interests of third parties. As the princi-
ple of trust prevails in international relations, the chances of success of such a
claim are slim, given that, to our knowledge, it has never yet been accepted by
the courts. Moreover, a past violation by the requesting State of the principle
of speciality is not sufficient to establish the existence of such a risk and break
the trust that reigns in inter-State relations.

An appeal may also be lodged in Switzerland, as the requested state, against
the decision to extend speciality. Standing to appeal is determined according
to the rules governing standing to appeal against the decision to close the pro-
cedure, i.e. under art. 80h IMAC cum 9a OEIMP. The consequence of this is
that if the extension of speciality is granted in favour of using the information
against a third party mentioned in the banking documentation but who is not
the holder of the account which was the subject of the original request for
mutual assistance (art. 9a let. a OEIMP and the relevant case law), this person
should probably not be granted standing to appeal against the extension deci-
sion. The same applies, mutatis mutandis, to an extension decision in favor of
the use of information against a person who has not been directly subjected to
the search within the meaning of art. 9a let. b OEIMP (and the relevant case
law).

If the requesting state does not respect the principle of speciality once the in-
formation has been transmitted, the persons concerned have no real legal
means, in Switzerland as the requested state, to complain about this violation.
The most they can do is report the matter to the FOJ, which will decide on
the consequences of the violation for future relations with the requesting
state. There is no right to demand a reaction from the Swiss authorities, in
particular by ordering the requesting state to destroy or return the information
transmitted. Violation of the principle of speciality may be invoked in foreign
proceedings in order to exclude evidence considered unlawful, it being speci-
fied that the existence of this legal remedy depends exclusively on the law of
the foreign state.
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Art. 67 Spontaneous transmission of information and evidence

1 An authority prosecuting offences may, without being requested to do
so, transmit to a foreign authority prosecuting offences information or
evidence that it has gathered in the course of its own investigation,
when it determines that this transmission may:

a. permit the opening of criminal proceedings; or
b. facilitate an ongoing criminal investigation.

2 The transmission as defined in paragraph 1 does not have any effect on
the criminal proceedings pending in Switzerland.

3 The transmission of evidence to a State with which Switzerland does
not have an international agreement shall be subject to authorisation by
the FOJ.



Art. 67a IMAC

4 Paragraphs 1 and 2 do not apply to evidence that is subject to the rules
on secrecy.

5 Information that is subject to the rules on secrecy may be transmitted
if it may enable the foreign State to present a request for mutual
assistance.

6 A record shall be made of each spontaneous transmission.
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[. HISTORY

In 1997, Art. 67a IMAC entered into force. It was described by the then Minis-
ter of Justice, Mr. Koller, as an “important innovation in the Mutual Assistance
Act”. The Federal Council considered the new provision on unsolicited trans-
mission as a modern means of combating organized crime and cross-
border economic crime; the aim was to prevent the misuse of Switzerland
as a financial center for such purposes. In view of the fact that the criminal
acts were considered to be spread across different countries, thus preventing
the relevant conduct from being prosecuted, (new) official counter-strategies
were considered indispensable, with a particular focus on increasing the ef-
fectiveness of international criminal law cooperation. Art. 67a IMAC provided
a paradigm shift: The unsolicited transmission regulated here breaks away
from the typical request principle of international mutual assistance in crimi-
nal matters, according to which mutual assistance in criminal matters is pro-
vided solely upon request (request) by the requesting state to the requested
state. If information and certain evidence can also be transmitted to another
state without being requested, this should enable the Swiss authorities to play
an active role in preventing useful circumstances for criminal proceedings
abroad from going untapped because the competent authority there is not
even aware of them. In addition, Art. 67a IMAC was created with the aim of
establishing the criminally relevant circumstances in connection with interna-
tional crime as quickly as possible.

During the parliamentary debates, Art. 67a IMAC was not without contro-
versy. For example, the lack of legal protection in connection with unsolicit-
ed transmission was criticized: efficiency must find its limit where the rule of
law is endangered. According to the provision, the possibility of passing on se-
cret information to third parties without being asked threatens to unhinge the
entire Mutual Assistance Act. Ultimately, Parliament rejected the proposal,
which was raised during its deliberations, to restrict the scope of Art. 67a
IMAC to serious acts with international implications, but added Para. 6 (obli-
gation to record unsolicited transmissions).

The creation of an unsolicited transmission option as an instrument of mutual
assistance should be seen in the context of Switzerland's 1993 ratification of
the Council of Europe Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime of November 8, 1990 (the
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“MLA”). Art. 10 of the Money Laundering Convention contains a provision on
the “spontaneous transmission of information”. Art. 67a of the IMAC is regard-
ed as its — more extensive — domestic implementation, in particular because
it refers not only to information but also to evidence.

However, unsolicited assistance for foreign authorities was not a new phe-
nomenon when Art. 67a IMAC was created: on the one hand, corresponding
instruments relating to information were already established as part of po-
lice cooperation at the time, and on the other hand, unsolicited assistance
was sometimes provided praeter legem (as “entraide sauvage”).

II. CLASSIFICATION OF THE PROVISION IN THE CONTEXT
OF INTERNATIONAL CRIMINAL LAW COOPERATION

A. Characteristic: exception to the request principle in mutual
assistance

The authorization of Swiss mutual assistance in criminal matters to foreign
countries without a corresponding prior request constitutes the actual raison
détre of Art. 67a IMAC: information and certain evidence can be transmitted
by the Swiss authorities to foreign countries in accordance with the marginal
note “unsolicited” (spontaneously) — i.e. without the existence of a corre-
sponding foreign request for legal assistance — by way of mutual assistance.
The absence of a request means eo ipso that a final procedural order specifi-
cally with regard to unsolicited submissions is no longer required, since Art.
804 IMAC explicitly requires a completed request for such an order. Accord-
ingly, Art. 67a IMAC can ultimately be seen in the context of the instruments
of so-called dynamic legal assistance: Their common denominator is that,
for reasons of effectiveness and expediency, mutual assistance is provided to
foreign countries without a final decree at all, as in the case of Art. 67a IMAC,
or, as in the case of an early transmission under Art. 804" IMAC, at least be-
fore the final decree takes legal effect.

The waiver of a request for mutual assistance has significant conse-
quences:

« In the case of an unsolicited transfer, the subject matter of the transfer
cannot be restricted to the requests made in the request for mutual assis-
tance, which raises doubts with regard to the principle of proportionality.
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« Furthermore, it is precisely the request, namely the description of the facts
attached to it (see, for example, Art. 28 para. 3 let. a IMAC), that forms the
starting point for the examination to be carried out by the requested state
as to whether the conditions for granting mutual assistance are met or
whether there are no obstacles to such assistance.

« Finally, there are far-reaching consequences for legal protection in con-
nection with unsolicited transmissions: It is precisely the final ruling —
which does not exist in the case of Art. 67a IMAC — that opens up the
(preventive) legal process in the IMAC system.

B. Systematic location in the law

As a provision of Part Three of the Act, Art. 672 IMAC refers exclusively to
'other’' (limited') mutual assistance. The handover of the objects referred
to in the provision (evidence and information) is also a feasible legal assis-
tance measure within the framework of 'other' legal assistance (see Art. 63
IMAC: information, procedural acts permitted under Swiss law and other offi-
cial acts). The other forms of international mutual assistance in criminal mat-
ters (see Art. 1 para. 1 IMAC) are not accessible to unsolicited execution based
on Art. 67a IMAC: Switzerland cannot extradite unsolicitedly, nor prosecute
vicariously without a corresponding request, nor execute a criminal judgment
vicariously. However, there is the possibility that an unsolicited transmission
by Switzerland in accordance with Art. 67a IMAC could lead to a later request
(concerning all forms of mutual assistance) addressed to Switzerland.

C. Demarcation
1. Within international mutual assistance in criminal matters

a. Ordinary mutual assistance upon a foreign request

If Switzerland provides international mutual assistance in criminal matters
upon a request addressed to it, then, precisely because of the existence of the
request, it is, by definition, not an unsolicited transmission; recourse to Art.
67a IMAC is out of the question. The specifics that apply in this regard, name-
ly the limited legal protection, do not apply. There is no right of choice for
the Swiss authorities: if a request for legal assistance is covered by a request,
they may not transmit unsolicited information. However, a point of contact
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may arise if the request for legal assistance has been made on the basis of a
prior unsolicited transmission (in particular Art. 67z para. 5 IMAC). In this
case, it can also be argued against the final decree issued in the ordinary legal
assistance proceedings that the conditions for the unsolicited transmission
that took place were not met at the time.

Against this background, the interpretation of requests for mutual assis-
tance addressed to Switzerland in terms of their content or scope
proves to be central in connection with Art. 67a IMAC. The starting point
here is the prohibition of excess, derived from the principle of proportionali-
ty, according to which the request may not go beyond the requests made in
the request. Nevertheless, Switzerland interprets the request submitted to it
broadly, in accordance with the purpose of the legal assistance sought, i.e.
generously in favor of the requesting state: The request should cover any as-
sistance, even if not explicitly mentioned, that may be considered potentially
relevant for the other state. This includes not only incriminating circum-
stances with regard to a criminal offense under foreign criminal law, but also
those that may have an exculpatory effect with regard to the allegations under
investigation. The interpretation practice therefore has an overall restrictive
effect on the scope of application of Art. 67a of the IMAC.

In the context of distinguishing spontaneous transmission of information from
mutual assistance provided in response to a request, two special cases must
be considered:

- It is not considered spontaneous transmission if Switzerland returns a re-
quest addressed to it to the requesting state for the purpose of improve-
ment or supplementation (Art. 78 para. 3 IMAC, Art. 28 para. 6 IMAC) or
asks it follow-up questions (Art. 800. IMAC): there is again a reference to a
request, which specifically excludes the application of Art. 67a. IMAC.

+ Under the heading of “provisional measures”, the Federal Office of Justice
is granted the authority under Art. 18 para. 2 IMAC to maintain the status
quo (in particular to secure endangered evidence) or to protect threatened
legal interests in the event of imminent danger, even if no request for mu-
tual assistance has yet been submitted, provided that it has merely been
announced. These measures are lifted if the other state does not submit a
request by the deadline. This ultimately irrevocable link to a request shows
that Art. 18 para. 2 IMAC does not concern unsolicited transmission. Fur-
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thermore, the provision does not confer any authority to actually provide
mutual assistance, but is aimed solely at ensuring that it is provided do-
mestically.

b. Active mutual assistance on the part of Switzerland

The fact that there is no request addressed to Switzerland means that the un-
solicited transmission does not become active mutual assistance in the sense
that Switzerland would request mutual assistance from abroad. Rather, Art.
67a IMAC is a special case of passive mutual assistance: Switzerland pro-
vides mutual assistance under Art. 672 IMAC even though it is not based on a
prior request that would include the specific assistance. Thus, unlike a Swiss
request for legal assistance, the unsolicited transmission primarily serves the
interests of the (other) state that receives it. Following the unsolicited trans-
mission, the latter either does not contact Switzerland because it does not re-
quire any further assistance, or it submits a (proper) request for legal assis-
tance to Switzerland based on the information obtained through the unsolicit-
ed transmission.

According to Federal Supreme Court case law, active mutual assistance re-
quested by Switzerland (subsequent) precludes unsolicited transmissions.

2. Mutual assistance external context

a. International administrative assistance

Administrative assistance is a different form of cross-border cooperation be-
tween authorities that is relevant in practice and should be distinguished from
mutual assistance. In particular, the procedures and legal protection are struc-
tured differently in each case. In the context of Art. 67a IMAC, administrative
assistance-based cooperation is occasionally mentioned, especially since the
provision also refers to information that is typically passed on on the basis of
administrative assistance. An unsolicited transmission of information based on
Art. 67a IMAC in accordance with Art. 67z para. 5 IMAC should therefore be
referred to as an “administrative assistance-like spontaneous transmission”.
This dogmatic observation does not alter the fact that unsolicited transmis-
sions under Art. 67z IMAC are, at least in principle, based on the princi-
ples of mutual legal assistance, given the legal basis. For example, the legal
protection in connection with Art. 67a IMAC — to the extent that it exists — is
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generally exercised in the first instance by the Federal Criminal Court, which
is the competent court for matters of mutual assistance, and not by the Feder-
al Administrative Court, which is usually the court of first instance for admin-
istrative assistance.

b. International police cooperation

Art. 67a IMAC governs unsolicited transfers by law enforcement authorities,
which in this context specifically excludes police authorities. However, the le-
gal bases for specific police cooperation that are relevant for their interna-
tional cooperation sometimes also contain provisions on transfers with-
out prior request. Examples of bilateral agreements are Art. 11 of the Swiss-
German police treaty (“information transmission without request”) or Art. 11
of the agreement between the Swiss Federal Council and the French Republic
on cross-border cooperation in justice, police and customs matters (“unre-
quested cooperation”, regarding information). Art. 46 of the Schengen Con-
vention also provides a legal basis for the international spontaneous transmis-
sion of information in the context of police cooperation.

D. International legal bases for unsolicited (mutual assistance)
transmission

1. Overview

Apart from the Swiss federal legal basis according to Art. 67a of the IMAC,
regulations concerning the provision of mutual assistance without prior re-
quest can also be found in international treaties. Of particular relevance to
European mutual assistance is Art. 11 of the Second Additional Protocol to the
European Convention on Mutual Assistance in Criminal Matters of 2001
(“Spontaneous Information”). In addition, bilateral mutual assistance treaties
that Switzerland has concluded — as supplementary treaties to the European
Mutual Assistance Convention (EMAC) or outside the European judicial area
(e.g. with Mexico or Brazil) — must be observed. Sector-specific international
treaties may also contain corresponding legal assistance provisions (e.g. Art. 10
of the United Nations Convention against Transnational Organized Crime in
connection with combating money laundering or Art. 46 para. 4, para. 5 of the
United Nations Convention against Corruption with regard to combating cor-
ruption). Spontaneous transmission — of evidence and information — is then
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countered in the legal assistance relationship between Switzerland and the
European Union.

2. Relationship to Art. 67a IMAC

The existence of international treaty provisions concerning unsolicited trans-
mission also requires a determination of when the Swiss authorities, in an in-
dividual case, rely on unsolicited transmission for an intended legal assistance
service and when, on the other hand, action is to be taken in accordance with
Art. 67a IMAC. It is also questionable whether Switzerland can resort to Art.
67a IMAC in the context of treaty-based mutual assistance if the relevant in-
ternational treaty does not specifically regulate unsolicited transmission.

The starting point is Art. 1 para. 1 IMAC: in accordance with the general pri-
macy of public international law over domestic law under Swiss law, the
IMAC applies only to the extent that “international agreements do not pro-
vide otherwise”. Consequently, unsolicited transmission is governed primarily
by the general rules, in accordance with any existing international treaty pro-
visions of a self-executing nature that are to be observed in mutual assistance
with the respective state. Nevertheless, Art. 67z IMAC is also relevant in mu-
tual assistance practice in contractual relations:

+ On the one hand, international treaty provisions regarding unsolicited
transmission contain references back to national law, so that Art. 67a
IMAC is also relevant. Incidentally, according to the case law of the Feder-
al Supreme Court, such an express reservation is even dispensable: if the
international treaties contain mere “may” provisions for unsolicited
transfers, no mutual assistance that goes beyond national law (more per-
missive) may be provided on the basis of them. Overall, Art. 67a /MAC
consequently substantiates the international law provisions, if more re-
strictive in individual cases.

In connection with the application of Art. 67a IMAC, the case law also re-
lies on the principle of favorability under mutual assistance law, ac-
cording to which the IMAC also applies to treaty-based mutual assistance
if “Swiss domestic law sets lower requirements for mutual assistance.” In
concrete terms, this means in particular that the mutual assistance instru-
ments available on a treaty basis are extended in individual cases to in-
clude the options provided for under domestic law. With regard to Swiss-
Ukrainian mutual assistance, the Federal Supreme Court explicitly linked
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Art. 67a IMAC with considerations of favorability: According to the court,
Art. 67a IMAC aims to serve as a legal basis for the unsolicited transmis-
sion of information and evidence to all states that are not linked to
Switzerland by a treaty with an equivalent standard. Since mutual assis-
tance between Switzerland and Ukraine was at the time handled solely on
the basis of the 1951 Convention, which itself contains no provision re-
garding unsolicited transmission, the Federal Supreme Court considered
the supplementary recourse to Art. 67a of the IMAC to be legitimate. Based
on the favorability principle, Art. 67a IMAC thus comes into play if the ap-
plicable treaty contains no such provision or a less far-reaching one, i.e.
one that is less permissive with regard to the permissibility of unsolicited
transmission.

The principle of favorability under the law of mutual assistance has mean-
while been criticized in legal writing. In general, the accompanying facilitation
of the broadest possible mutual assistance — in view of the often conflicting
individual interests that must also be taken into account in international crim-
inal proceedings conducted on the basis of the international division of labor
— is seen as one-sided in a way that is to be rejected. In the specific context of
unsolicited transmission, the article convincingly points to the protection of
individuals inherent in Art. 67 Para. 3 IMAC (requiring either a treaty basis or
the consent of the Federal Office of Justice), which specifically requires a the
national law, e.g. with regard to the scope of application or the means of
transmission, to apply a more restrictive state treaty provision regarding unso-
licited transmission, without enabling (unsolicited) legal assistance via Art. 67a
IMAC.

E. Practical relevance of Art. 67a IMAC

Pursuant to the duty of the Swiss authorities providing unsolicited informa-
tion, as established by the Federal Supreme Court, to inform the Federal Of-
fice of Justice — which is the supervisory authority for international mutual as-
sistance in criminal matters (see Art. 3 IMAC) — about all mutual assistance
provided on the basis of Art. 67a IMAC, statistical material is available regard-
ing the practical relevance of Art. 67z IMAC: While 117 cases are listed for
2023, there were 128 in 2022 and 116 in 2021. The previous high was
reached in 2020, with 168 unsolicited transmissions.
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As far as can be seen from the available case law, the practice exclusively re-
lies on Art. 67a IMAC in order to unsolicitedly transmit information con-
cerning the secret area to foreign countries (para. 5). The possibility of
transmitting evidence not concerning the secret area (para. 1, 4), which is also
included in the provision, does not appear to be used.

I[II. DETAILED REGULATORY CONTENT OF ART. 674 IMAC

A. Overview

The provision of international mutual legal assistance by Switzerland requires
a legal basis, particularly in view of its relevance to individual rights, but
also due to the official secrecy that binds Swiss (criminal) authorities and is
punishable under Art. 320 SCC. Art. 67a IMAC governs when and under what
circumstances mutual assistance can be provided to foreign countries without
a request from Switzerland, and thus allows the authorities involved to delib-
erately lift official secrecy.

1. The forms of unsolicited transmission in accordance with Art. 67a
IMAC

a. Related to the subject of the transmission: information or evidence
(not concerning the secret area)

Art. 67a IMAC inherently differentiates between evidence and information. In
principle, both categories can be the subject of an unsolicited transmission,
but the law treats them differently: if the secret area is affected, evidence,
unlike information, which can in principle be transmitted, cannot be handed
over under Art. 67a IMAC (cf. paras. 4 and 5).

b. With regard to the (non-)existence of a mutual assistance request:
advance and supplementary forms

Depending on whether the unsolicited transmission by Switzerland occurs in
parallel with a request for mutual assistance that the foreign state has
submitted to Switzerland, or not (independently), a distinction is made be-

Daniel Schaffner |/ Yves Rohner 287

19

20

21

22



Art. 67a IMAC

tween a “forme complémentaire” (complementary to a request) and a “forme
anticipée” (anticipating a request):

« According to the Federal Supreme Court's definition, the “anticipée”
refers to unsolicited transmissions that take place independently of any
mutual assistance proceedings (“indépendamment de toute procédure
d'entraide”) and that are likely to result in a request for mutual assistance
(see Art. 67a para. 5 IMAC).

In the case of the “forme complémentaire”, information can be transmit-
ted that is not requested in the request, even on the basis of a broad inter-
pretation in line with practice, or that concerns a matter that is not cov-
ered by the request, but which, from the point of view of the Swiss author-
ities, is likely to advance the proceedings in the requesting state. In this
sense, the existence of a request for mutual assistance does not ipso_facto
preclude recourse to Art. 67a IMAC. This supplement to pending requests
for mutual assistance addressed to Switzerland by means of unsolicited
submissions in the form of a “complementary request” relativizes, as does
the broad interpretation of the request, the fundamental limitation of a re-
quested mutual assistance to the requests made in the request (prohibition
of excess). In the scenario of the coexistence of ordinary mutual assistance
proceedings in response to a request and unsolicited transmission by
means of the “forme complémentaire”, it is necessary to determine in each
case the basis on which a particular assistance has been provided, since le-
gal protection has been specifically defined in connection with Art. 672
IMAC. However, it is correctly pointed out that, due to the broad interpre-
tation of requests for mutual assistance addressed to Switzerland, the
“forme complémentaire” pursuant to Art. 67z IMAC is of only marginal im-
portance.

2. Authorities involved

23 The authorities entitled to make unsolicited transmissions based on Art. 67a
IMAC are primarily public prosecutors or the Office of the Attorney Gen-
eral. In the literature and the Federal Council Dispatch, reference is also
made to Swiss criminal justice authorities, with (criminal) courts also men-
tioned. However, the police or administrative authorities are not permitted to
proceed in accordance with Art. 67a IMAC. Assistance under Art. 672 IMAC
must be provided to the authority to which the Swiss authority would turn if it
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had been contacted in the matter in question by means of a request for mutual
assistance, in accordance with the legal basis applicable in the respective indi-
vidual case in relation to the assisted state.

3. General section: Definitions

a. Information and evidence

In addition to Art. 10 of the GWU, Art. 67z IMAC includes not only informa-
tion as the subject of a possible unsolicited transmission, but also evidence;
this is a Swiss specificity.

Even though practice seems to be focused on the unsolicited transmission of
information concerning the secret area, the distinction between the term “in-
formation” and the term “evidence” proves to be central to the handling of
Art. 67a IMAC, since the ability to transmit de /lege lata has been subject to
different regulations (exclusion for evidence for affected secret areas, but not
for information, Art. 67« para. 4, 5 IMAC). A Swiss authority that transmits un-
solicited information must therefore determine whether the subject of the
transmission is actually information. In this regard, there is a certain uncer-
tainty in practice with regard to the substantive specification of the two terms.
According to established case law, the determining factor is not the type of
procurement in Switzerland, but the possible use in the state receiving the
unsolicited transmission. The Federal Supreme Court considers the establish-
ment of general definitions to be “délicat” in this regard, since the contours of
the terms could overlap and the difference is more of a matter of degree than
of principle. Whether the matter at hand is information or evidence must
therefore be decided on a case-by-case basis. According to case law, evidence
is characterized by the fact that it can be assumed that the foreign state could
use it directly for evidential purposes — due to its nature, a high degree of de-
tail or its official character — or base a prosecution on it.

In the case law of the Federal Criminal Court, there is also an approach that
draws on systematic considerations, according to which — in order to substan-
tiate the concept of evidence — one should, as a fallback, be guided by the
rules of procedure: In Switzerland, this includes examination records, video
and telephone conference recordings (Art. 144 of the Swiss Criminal Proce-
dure Code), written reports in accordance with Art. 145 of the Swiss Criminal
Procedure Code (instead of examinations), expert opinions (Art. 185 CrimPC)
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and records of inspections (Art. 193 para. 3 CrimPC), objects of evidence in
accordance with Art. 192 CrimPC, reports and information in accordance with
Art. 195 CrimPC, as well as files consulted on the basis of Art. 194 CrimPC. By
contrast, information (“simple information”) is — in negative terms — defined
as all data available to the prosecuting authority that cannot be equated with
evidence or cannot be used as such; this is also referred to as pre-evidence.

27 A glance at the concept of evidence in Swiss criminal procedural law in par-
ticular harbours a certain potential for misunderstanding: the question arising
in connection with Art. 67a of the IMAC is whether an object of transmis-
sion in proceedings in a foreign country can be evidence. However, the
Swiss authorities do not, as a matter of principle, examine the relevant code
of criminal procedure of the state receiving the unsolicited transmission. In-
stead, the criteria presented — which are always based on an understanding of
Swiss law, not only when the terms of the CrimPC are explicitly included —
are used as a point of reference to distinguish between evidence and informa-
tion.

28 Examples of explicit qualifications by case law:

* “Documentation bancaire” under the protection of Art. 47 BankG (in par-
ticular bank statements and bank correspondence): (Evidence concerning
the secret area)

« Indication of the existence of a bank account, stating in particular the
ownership and the beneficial ownership: (Information concerning the se-
cret area)

« Indication of the existence of an account, including those of their family
members, at Swiss banks named by name, in connection with an alleged
criminal conduct: (Information concerning the secret area)

« Table (“summary table” with the names of the persons accused in Swiss
criminal proceedings, the case numbers, as well as information on date of
birth, professional activities, marital status and ID card number, bank ac-
count number, any authorized persons, the amounts in the accounts and
any comments on the freezing of the assets: (information concerning the
secret section)

+ Summary of the results of a Swiss criminal investigation, including infor-
mation about a person who holds the beneficial ownership of companies
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and whose accounts were frozen as a result of the investigation, as well as
the location of the accounts without exact details: (information concerning
the secret area)

* MROS report mentioning a banking relationship: information

« Information about the opening of criminal proceedings in Switzerland: in-
formation

« Photographs of archaeological objects found in Switzerland: (Presumed)
information

« Hearing transcripts: Evidence

The conventional distinction made in practice between evidence and infor-
mation on the basis of the “nature of the elements to be transmitted” with a
view to the foreign proceedings, but with recourse to Swiss concepts, has in
the new literature rightly been criticized.

b. Secret area

The concept of the secret area is referenced in Art. 67¢ IMAC in paras. 4
and 5 and thus defines the subject matter of admissible unsolicited transmis-
sions in more detail: evidence relating to the secret area may — in contrast to
information (para. 5) — not be transmitted unsolicited (para. 4).

29

30

The law does not specify what is meant by the secret area in the context of 31

Art. 67a IMAC. Only Art. 9 IMAC makes a general statement about the “pro-
tection of the secret area™ this is based on the (criminal procedural, cf. Art. 12
para. 1 sentence 2 IMAC) right to refuse to give evidence, whereby Art. 246 -
248 CrimPC apply mutatis mutandis to the search of records and the sealing
of evidence. The literature, with reference to the materials, predominantly as-
sumes that the scope of the secret area within the meaning of Art. 67a IMAC
is to be defined more broadly than that according to Art. 9 IMAC and in-
cludes all legally protected secrets. This corresponds to the opinion of the
rapporteur in the parliamentary deliberations, according to which the secret
area in this context is protected by constitutional, civil and criminal law provi-
sions, so that in addition to the protection of secrets under criminal procedur-
al law, in particular manufacturing, business and banking secrecy are covered.

This view has also been established in case law, with banking secrecy being
at the forefront.
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4. Art. 67a IMAC as an optional provision

The unsolicited transmission is not an automatism, but is at the (discre-
tionary) discretion of the Swiss authorities (“can” provision). In accor-
dance with the general principles, this discretion must be exercised in accor-
dance with the duty of office. In connection with the exercise of discretion
specifically in connection with Art. 67a IMAC, case law and legal literature
emphasize, with reference to the Federal Council Dispatch, the fundamentally
required restraint in the application of the provision, in order not to encour-
age circumvention of the rules of mutual assistance, in particular denuncia-
tions or an uncontrolled flow of information to other states. In addition, the
decision on whether to make unsolicited submissions is also determined by
Art. 67a para. 2 IMAC, according to which priority is generally given to the
Swiss (criminal) proceedings in the context of which the potentially transfer-
able items are collected.

B. The general conditions and limits of mutual assistance also
apply to unsolicited submissions

Although it is a special case, unsolicited transmission involves 'minor' criminal
law assistance provided by Switzerland to other countries. It follows that the
generally applicable conditions and restrictions for this must also be
taken into account with regard to the application of Art. 672 IMAC, in-
sofar as the provision does not deviate from it as a lex specialis. This is partic-
ularly necessary with regard to Art. 67 para. 5 IMAG, since the unsolicited
transmission of information concerning the secret area aims to enable a re-
quest for mutual assistance from the other state: however, if this is prevented
from the outset by foreseeable obstacles, it is not permitted to transmit the in-
formation unsolicitedly, as there would be no point in doing so.

The international treaties that may be applicable for the general conditions
and limits of mutual assistance as well as the rules of the IMAC are relevant.
For the latter to be invoked, criminal proceedings must be supported abroad
(see Art. 1 para. 3 IMAC) and there must be no grounds for exclusion within
the meaning of Art. 2 IMAC (flawed proceedings in the other state, especially
with regard to the human rights situation) and Art. 3 IMAC (para. 1: political
and military offense, para. 3: fiscal offense). Moreover, unsolicited transmis-
sion is not permitted if the right to prosecute has expired, whereby either

292 Daniel Schaffner / Yves Rohner



Art. 67a IMAC

Swiss or foreign law is relevant (Art. 5 IMAC). In connection with Art. 67a
IMAC, questions of reciprocity also arise (Art. 8 IMAC).

The specific exceptions to the general principles that apply to Art. 67a IMAC
are, on the one hand, the waiver of a request for mutual assistance addressed
to Switzerland, which is typical for unsolicited transfers, and, on the other
hand, the requirement of dual criminality according to case law. The
IMAC presupposes this for “small-scale” mutual assistance under Art. 64 para.
1 IMAC, provided that mutual assistance measures are requested that require
the imposition of procedural compulsion in Switzerland: In this case, it is re-
quired that the act being prosecuted abroad (hypothetically considered) ex-
hibits the objective characteristics of an offence punishable under Swiss law.
The Federal Supreme Court's reasoning for the dispensability of dual crimi-
nality in connection with unsolicited transmission is that the subject matter of
the transmission has already been “collected for their own criminal investiga-
tion” (Art. 67a para. 1 IMAC) by the Swiss authorities, so that there is no coer-
cion that requires special legitimation under Art. 64 IMAC.

Overall, the lack of a request in the case of unsolicited transmissions may in
fact make it more difficult to verify the general conditions and limits of mutual
assistance, since the Swiss authorities, which are responsible for this, have
fewer clues, particularly regarding the criminal proceedings to be supported
in the state receiving the support. However, this does not change the general-
ly applicable principle of investigation for (passive) Swiss mutual assistance
proceedings, which must be complied with. The Swiss authorities transmitting
information without being requested to do so under Art. 67¢ IMAC are
obliged to pay particular attention with regard to the assessment of admissi-
bility.

C. The two types of transmission under Art. 67a IMAC

Art. 67a IMAC contains two fundamental types of unsolicited transmission,
depending on whether the secret area is affected or not:

+ Non-affected secret area: sedes materiae is formed by para. 1 and para.
4, supplemented by para. 2, para. 3 and para. 6. The subject matter of the
transmission may be, on the one hand, evidence, in accordance with the
wording of Art. 67a para. 1 IMAC, or, on the other hand, information by
analogy.
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+ Classified area concerned: The starting point is para. 5 and para. 4, sup-
plemented by para. 1 concerning the provenance of the object of transmis-
sion and para. 2 and para. 6. A priori, only information, but not evidence,
can be transmitted.

1. Unsolicited transmission of evidence (and information) not relating
to classified information

a. Subject of the transmission: evidence (and information) gathered for
a criminal investigation that is not secret (para. 1)

If the secret area is not affected, both evidence and — praeter verba legis —
information may be transmitted without being requested.

Art. 67a para. 1 IMAC imposes a restriction with regard to the legal prove-
nance of the subject matter of the transmission. In the absence of a mutu-
al assistance request, which is a necessary condition, it cannot have been pro-
vided in Switzerland on the basis of mutual assistance law. Therefore, the law
requires that the evidence be linked to Swiss criminal investigations: the Swiss
authorities can, in principle, transmit the evidence gathered in this context to
foreign authorities without being asked to do so, based on Art. 67a of the
IMAC.

With regard to the requirements for this procedure in Switzerland, from
which the objects to be transmitted under Art. 67a IMAC arise, no opening
of investigation proceedings within the meaning of Art. 309 of the
Swiss Code of Criminal Procedure (CrimPC) is no longer required as an
indispensable prerequisite since a change in practice in 2014: Rather, the Fed-
eral Supreme Court has that a Swiss public prosecutor was lawfully seized on
the basis of a report from the Money Laundering Reporting Office Switzer-
land (MROS) in accordance with Art. 23 para. 4 let. b AMLA and that there
was sufficient suspicion to assume that the content of this report could be for-
warded, even if it did not subsequently lead to an order to open proceedings
under the CrimPC. The reason given for the dispensability of opening an in-
vestigation in Switzerland — despite the wording “for their own criminal in-
vestigation”, which actually suggested it, of Art. 67z para. 1 IMAC — was in
particular that the Swiss interest in prosecution is not the main focus in the
context of Art. 67a IMAC. Rather, the main purpose is to promote the initia-
tion or progress of foreign criminal proceedings.
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Even if an order to open proceedings is technically unnecessary, the Federal
Office of Justice maintains that Switzerland may only transmit unsolicitedly if
at least in principle Swiss criminal jurisdiction exists, understood as the
territorial application of Swiss criminal law. It also goes without saying that
the criminal proceedings undertaken in Switzerland, regardless of the stage
reached in the preliminary proceedings, must not constitute a mere pretext
for unsolicited transmission (“réelle et sérieuse”).

The Federal Supreme Court does not want to stand in the way of an unsolicit-
ed transmission if the collection of the subject matter of the transmission
in Switzerland is unlawful, and thus not in accordance with its own re-
quirements: As far as the unlawfulness of evidence collected in Switzerland is
concerned — and, consequently, its possible invalidity — this must be raised in
the foreign proceedings, to which Switzerland contributes by means of the
unsolicited transmission. In the view represented here, this shift to the pro-
ceedings supported by Switzerland can sometimes prove problematic for
those affected by the international division of labor in criminal prosecution.
This is particularly the case if there is no possibility in the state conducting
the initial criminal proceedings to object to deficiencies in the Swiss collec-
tion of the subject matter of the unsolicited transmission.

b. Purpose of transmission: Assumed suitability with regard to future
criminal proceedings or a pending criminal investigation abroad

The unsolicited transmission of circumstances not relating to the secret area
may take place in accordance with Art. 67z para. 1 IMAC if, from the point of
view of the Swiss authority becoming active, it is suitable for either initiat-
ing criminal proceedings (lit. a) or facilitating a criminal investigation
pending abroad (lit. b) in the state receiving legal assistance.

Whether an unsolicited transmission is subsumed under a) or b) of Art. 67z
para. 1 IMAC with regard to the purpose is irrelevant, since the law does not
differentiate between the two variants. The conceptual distinction between
'criminal proceedings' (lit. a) and 'criminal investigation' (lit. b) is equally in-
consequential; the only thing that matters is that the supported (pending or
pending) foreign proceedings are criminal proceedings in accordance with
Art. 1 para. 3 IMAC.
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The initiation of criminal proceedings abroad that is to be targeted also means
the substantive extension of proceedings that have already been conducted.
As far as facilitating criminal prosecution in terms of Art. 67 para. 1 let. b
IMAC is concerned, this may consist of the foreign state being put in a posi-
tion to address a request for mutual assistance to Switzerland, as Art. 67a
para. 5 IMAC stipulates as the (sole) purpose of transmission with regard to
secret information.

The subject of an unsolicited transmission may also include exculpatory
circumstances. These may also facilitate a criminal investigation abroad in
accordance with Art. 67a para. 1 let. b IMAC.

As with every mutual assistance measure, unsolicited transfers must always
prove to be overall proportionate with regard to the legally prescribed pur-
pose of the transfer of initiating proceedings or facilitating investigations
abroad, although Art. 67a para. 1 IMAC only explicitly mentions the suitability
criterion as the first part of the principle of proportionality. Even the fact that
unsolicited transmission, by definition, lacks a request as a starting point for
proportionality considerations (prohibition of excess) does not legitimize an
overall disproportionate handling of Art. 67a IMAC. In this sense, an applica-
tion of Art. 67a IMAC without any connection between the documents to be
sent and the offense being or having been prosecuted would prove to be inad-
missible under the principle of proportionality. Moreover, mutual assistance
must be designed in such a way as to protect the individual right as much as
possible (necessity) and, on the basis of a comprehensive weighing of inter-
ests, be reasonable for all parties involved. In the literature, a restriction of
Art. 67a IMAC to serious crimes, however these may be defined, is sometimes
also derived from the principle of proportionality — corresponding to the
failed efforts in this regard in the course of legislative work and on the part of
case law, which has not yet been adopted as far as can be seen. Regardless of
whether it is at all feasible de /ege lata to define an exhaustive list of foreign
offences in this sense, in respect of which unsolicited transmissions are con-
sidered permissible, it seems indispensable that the severity of the allegations
at issue, which Switzerland wishes to help address by transmitting incriminat-
ing and exculpatory circumstances under Art. 672 IMAC, forms part of the
general proportionality assessment.
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c. Negative requirement: no effect on Swiss criminal proceedings
(para. 2)

Art. 67a IMAC provides guidance on the relationship between an unsolicited
transmission and the Swiss (criminal) proceedings in the context of which the
subject matter of the transmission was collected, by stating that the former has
no influence on the latter. The main message of this not easily comprehensi-
ble formulation is that mutual assistance (or mutual assistance proceedings)
and any Swiss criminal proceedings based on the same facts “are in princi-
ple independent of each other”. This means two things:

On the one hand, it is stated that an unsolicited transmission to a foreign
country does not ¢o ipso result in consequences for local criminal pro-
ceedings — such as, in particular, a suspension, a waiver of one's own right
to prosecute or a change of judge.

On the other hand, the literature derives from Art. 67z para. 2 a require-
ment for the handling of the resolution discretion inherent in Art. 67a
IMAC (“may [...] transmit”) as to whether or not an unsolicited transmission
to a foreign country is to be made: It should not be made if it would endan-
ger the success of the investigation in Switzerland. This particularly
refers to the situation where secret surveillance measures (Art. 269 et seq.
CrimPC) are still ongoing in Switzerland. The fact that Swiss criminal au-
thorities do not counteract their own proceedings by providing voluntary
legal assistance is basically obvious in terms of criminal procedure, since
the choice of the factually appropriate conduct of the investigation is at
the dutiful discretion of the public prosecutor (Art. 16 para. 2 in conjunc-
tion with Art. 6 para. 1 CrimPC). Art. 67a para. 2 IMAC also establishes this
priority of separate (criminal) proceedings for the law of mutual assistance.
For the individual concerned, however, an understanding of Art. 67a /MAC
in these terms, as a provision relating to Swiss (criminal) proceedings, is
disadvantageous in that it carries the risk that unsolicited transfers of exon-
erating circumstances to foreign countries may, at least for a certain period
of time, fail due to the Swiss right to prosecute. In order to avoid one-sid-
ed results, an open consideration of the interests is required here, taking
into account the significance of the Swiss proceedings.

However, Art. 67a para. 2 does not preclude Switzerland from deciding at a
later date, on the basis of the foreign proceedings supported by an unsolicit-
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ed transmission, to ask the other state to prosecute on its behalf and to
dispense with its own domestic proceedings.

d. Basis: international treaty or consent of the Federal Office of Justice

The dispatch of the Federal Council describes this as a restriction: the trans-
mission of evidence in accordance with Art. 67a /MAC to a state with which
there is no international treaty providing for unsolicited transmission requires
the (prior) consent of the Federal Office of Justice.

2. Unsolicited transmission of information concerning classified
material

a. Subject of transmission: information concerning the secret area

Art. 67a para. 5 IMAC governs unsolicited transmission within the secret area.
This is only permitted for information: Art. 672 para. 4 IMAC merely ex-
cludes evidence concerning the secret area from unsolicited transmission in
accordance with paras. 1 and 2 of Art. 672 IMAC, but since Art. 674 para. 5
IMAC also does not mention such evidence, there is @ contrario no legal basis
for its unsolicited transmission. They can therefore only be transmitted to a
foreign country as part of ordinary legal assistance proceedings initiated in re-
sponse to a corresponding request. Art. 672 para. 5 IMAC is to be regarded as
a consequence of Art. 67« paras. 1 and 4 IMAC.

In connection with the unsolicited transmission of information concerning se-
cret areas in accordance with Art. 67 para. 5 IMAC, practice also addresses
para. 1 of Art. 67a IMAC in so far as the provenance of the transmitted ob-
ject is concerned: correctly, it must also have been collected by Switzerland
"for its own criminal investigation'.

b. Purpose of the transmission: assumed suitability for filing a request
for mutual assistance to Switzerland

Unlike evidence (and information) that is not secret according to Art. 67a
IMAG, the sole purpose of the benefit associated with the unsolicited trans-
mission of information within the secret area for the foreign criminal pro-
ceedings must be to enable the competent foreign state to approach Switzer-
land with a request for mutual assistance. In this respect, an unsolicited trans-
mission by Switzerland is, precisely with a view to the envisaged ordinary mu-
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tual assistance proceedings, an invitatio ad offerendum or a preliminary stage.
Under Art. 67a para. 5 IMAC, the foreign criminal proceedings are not sup-
ported directly, but rather through future Swiss mutual assistance proceed-
ings. At least a fundamentally positive prognosis regarding the usefulness of
the unsolicited information is required. According to the view presented here,
this must not only refer to the possibility of a request for mutual legal assis-
tance addressed to Switzerland, as expressly mentioned in Art. 67a para. 5
IMAC, but also — as far as possible and without prejudice to any subsequent
passive legal assistance proceedings, also on the benefit, at least in principle,
of Switzerland's possible subsequent (ordinary) legal assistance for the receiv-
ing state.

The fact that the state receiving the unsolicited transmission bases a subse-
quent request for mutual assistance addressed to Switzerland on the cir-
cumstances that were previously communicated to it by the Swiss authorities
without a request corresponds to the objective of unsolicited transmissions
from the point of view of the Federal Criminal Court and does not constitute
a defect.

The transmission of information in accordance with Art. 67z para. 5 IMAC
mainly occurs in connection with bank accounts located in Switzerland:
Since this concerns evidence relating to the secret area, the unsolicited trans-
mission of “documentation bancaire” is ruled out; however, the foreign au-
thority may — with a view to a future request for mutual assistance — be made
aware, for example, of the existence of a bank account and information such
as ownership or beneficial ownership.

Art. 67a para. 5 IMAC requires only switability with respect to the unsolicited
transmission of secret information, to enable the submission of a request
for mutual assistance, so that it does not constitute a violation of the provi-
sion if the other state does not use unsolicited information that is suitable for
this purpose to obtain information from Switzerland by means of a request.

It goes without saying that the underlying purpose of Art. 67z para. 5 IMAC
with regard to the unsolicited transmission (purely to enable a request for mu-
tual assistance) vis-a-vis the state to which the information is transmitted
must be adequately safeguarded by means of a speciality clause.

Incidentally, the fundamental applicability of the general requirements
for international mutual assistance in criminal matters to be provided by
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Switzerland also follows from the purpose of the transfer assumed in Art. 67z
para. 5 IMAC, namely to enable a request for mutual assistance: The transfer
of secret information for the purpose of formulating a request that it is already
foreseeable that Switzerland will not be able to fulfill one day would not stand
up to the principle of proportionality.

c. Further requirements

As far as the remaining paragraphs of Art. 672 IMAC are concerned, there is
no apparent reason why Art. 67« para. 2 IMAC should not also be observed
for the unsolicited transmission of information concerning the secret area.
The relationship to possible Swiss criminal proceedings cannot be any differ-
ent here than if transmission is carried out in accordance with Art. 67z para. 1
IMAC.

However, the Federal Supreme Court expressly does not extend the scope of
Art. 67a para. 3 IMAC to the unsolicited transmission of secret information,
which is relevant in practice. Such transmissions under Art. 672 para. 5 IMAC
should therefore not be subject by analogy to the alternative conditions of ei-
ther a state treaty or the consent of the Federal Office of Justice.

3. Procedure for unsolicited transmission

a. In general

Art. 67a IMAC does not address the form to be used by the Swiss authorities
for the actual execution, understood as the forwarding to a foreign country, of
an unsolicited transmission. According to practice, this can be done between
authorities informally (in particular “communications [...] téléphoniques ou
verbales”), but it must always be accompanied by a written communication to
the other state (“note remise”): “[L]a transmission spontanée d'informations
doit dans tous les cas faire I'objet d'une communication écrite aux autorités de
I'Etat destinataire.” The Federal Supreme Court justifies this requirement with
the need to ensure the best possible protection of the rights of the parties in
foreign criminal proceedings. It must be possible to determine the origin and
content of the unsolicited information by consulting the files, which means
that the person concerned can, if necessary, defend themselves against its use
in proceedings, in accordance with the requirements of foreign law. However,
care must always be taken to ensure that the “note remise” (e.g. by affixing of-
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ficial seals) does not constitute separate evidence that should not or must not
be transmitted.

The Federal Court precludes the filing of an appeal in Switzerland against the
transmission document, so that — as not necessary with regard to their protec-
tion — the Swiss authorities' obligation to serve the persons concerned with
a copy of the written material addressed to foreign countries is also de-
nied without their having to request it. In contrast, the Federal Office of
Justice, in its capacity as a supervisory authority (Art. 3 IMAC), must be pro-
vided with a copy of the transmission communication and the protocol
in accordance with Art. 67z para. 6 IMAC, irrespective of Art. 67a para. 3
IMAC.

b. Observance of the specialty principle in particular

Even if they forward information unsolicited, Swiss authorities must in princi-
ple ensure that the subject matter of the transmission is not used abroad con-
trary to the intention for which they provided the mutual assistance. This is
ensured by the principle of speciality, which is a restriction on mutual assis-
tance. The Federal Supreme Court has ruled that the principle of speciality
applies in an adapted form (“dans une forme adaptée”) to the unsolicited
transmission of information concerning the secret area, which is relevant in
practice, in accordance with Art. 67a para. 5 IMAC:

« Firstly, it must be ensured that the information is not transmitted with a
view to a criminal charge that @ priori would not be subject to mutual
assistance (see Art. 3 IMAC) if the state receiving the unsolicited assis-
tance subsequently approaches Switzerland with an (ordinary) request.

« Secondly, in the absence of an international treaty that regulates the scope
of unsolicited transmission, which consists of enabling Switzerland to sub-
mit a request for mutual assistance, the foreign authority must be express-
ly reminded of this purpose. This must be done (in writing) at the latest
when the information is transmitted, whereby the principle of good faith
between states applies.

The use by the foreign state concerned of Swiss assistance obtained under
“minor” mutual assistance in violation of the principle of speciality constitutes
“entraide sauvage”.
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c. Recording requirement under Art. 67a para. 6 IMAC

According to Art. 67a para. 6 IMAC, each unsolicited transmission shall be
recorded in a protocol. It follows from the wording that the duty to keep a
record of the proceedings applies comprehensively, i.e. both in connection
with the unsolicited transmission of evidence and information not relating to
the secret area and with secret information. The placement of para. 6 as the
last paragraph of Art. 67a gf the IMAC confirms this from a systematic point of
view.

During the parliamentary debates, Art. 672 para. 6 IMAC was described as in-
dispensable: in the context of unsolicited transfers, a (file-related) trace must
remain in order to be able to prevent the arbitrary and abusive use of Art. 67a
IMAC. In this context, case law also cites the same party-related motivation as
in the case of the 'note remise' Together with the protocol, the protocol must
be sent to the Federal Office of Justice so that it can exercise its supervisory
function. The Federal Criminal Court has denied the data subject's right to be
served directly with a copy of the protocol. As for the content of the proto-
col, it should include the date and form of the unsolicited transmission, as
well as the terms of any supervision by the Federal Office of Justice.

Complaints brought before the courts in connection with the protocol
pursuant to Art. 67z para. 6 IMAC have so far been unsuccessful as far as
can be seen: the Federal Criminal Court has in principle ruled that the ab-
sence of a protocol may constitute a violation of Art. 672 IMAC, with the con-
sequence that the Swiss authority may have to decide on surrender or non-
use with regard to the foreign country. However, the case law avoids this by
accepting that it is sufficient that at least the letter to the foreign authority
(“note remise”) was placed on the files of the Swiss criminal proceedings. The
Federal Supreme Court views the failure to notify the Federal Office of Justice
as an “omission regrettable”, which, however, remains without consequence
as a “défaut mineur”.

d. Right to be heard?

The existence of a prior right to be heard on the intended unsolicited trans-
fers is overwhelmingly denied in the literature, with reference to BGE 125 Il
238.
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With regard to the right of access to records, the legal assistance standards
are relevant if an unsolicited transfer has provoked a request for legal assis-
tance addressed to Switzerland and the documents are added to the records
of the (passive) Swiss legal assistance proceedings in connection with Art. 674
IMAC: Art. 806 IMAC applies — whereby the restriction to the necessity for
safeguarding interests (para. 1) and the legally prescribed grounds for restric-
tion (para. 2) are relevant — as well as, in addition, Art. 26 f. APA in conjunc-
tion with Art. 12 para. 1 sentence 1 IMAC. The Federal Criminal Court has as-
sumed a violation of the right to be heard in the following situation: the docu-
ments relating to an unsolicited transfer from Switzerland were not part of the
mutual assistance files regarding the request that the Ukrainian authorities
had subsequently submitted to Switzerland, even though they were refer-
enced in the final ruling.

D. Legal protection in connection with unsolicited transfers
under Art. 67a IMAC

1. (Limited) legal protection in Switzerland

It has been established practice immediately after the creation of Art. 674
IMAC that an unsolicited transfer under this provision constitutes an “acte
d'entraide matériel spécifique” and not a final decree within the meaning of
Art. 804 IMAC. This means that there is no object for appeal under Art. 80¢
IMAC, which in turn makes it impossible to defend oneself before Swiss
courts of appeal prior to the transmission. Specifically, there is no preventive
legal protection, which is otherwise a fundamental principle of Swiss law on
international mutual assistance in criminal matters: “Spontaneous transmis-
sion under Art. 67a EIMP ne peut pas directement faire I'objet d'un recours.»
From a formal point of view, this seems obvious in that the form of action un-
der the law of mutual assistance that opens the appeal route, the final decree,
requires a request (Art. 80d IMAC: “If the executing authority considers the
request to be settled in whole or in part”), which, in the context of Art. 672
IMAG, is by definition lacking. Accordingly, the protocol in accordance with
Art. 67a para. 6 IMAC and the 'note remise' are also denied contestability.

Meanwhile, it has been recognized by case law from the outset that viola-
tions of Art. 67a IMAC can in principle be asserted if the unsolicited
transmission results in the state that received the assistance approaching
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Switzerland with a request for mutual assistance or supplementing an
existing one. If an appeal is made to the Federal Criminal Court (Art. 25 para.
1IMAC, Art. 80¢ para. 1 IMAC) against a final ruling in this regard, deficiencies
with regard to the unsolicited transmission that took place beforehand can be
objected to in this context. If this reveals a violation of Art. 67a IMAC — for
example, the lack of consent from the Federal Office of Justice (para. 3) or the
protocol (para. 6), or the transmission of evidence relating to the secret area
(para. 4) — this is a form of “entra , whereby the legal consequence used in the
case law is that the Swiss authority can be invited (“pourrait étre invité”) to
ensure the return of the transmitted item by the other state or at least to re-
quest that it not be used in its criminal proceedings. In this context, the case
law denies a fundamental duty of the foreign state to cooperate on the
grounds that it is not responsible for the Swiss authorities' erroneous actions.
In any case, as the case law also states in a formulaic manner, intervention vis-
a-vis the state that has received the unauthorized unsolicited transmission
should be superfluous if it turns out in retrospect that the substantive require-
ments for (ordinary) mutual assistance (upon request) would have been met or
a positive decision on the granting of ordinary mutual assistance can be ex-
pected in the near future. In this case, a kind of healing is assumed.

If, following the unsolicited transmission, there is no request for mutual as-
sistance addressed to Switzerland from the previously supported state
in accordance with Art. 672 IMAC, then, according to the established modus
operandi of case law, there is no interest worthy of protection within the
meaning of Art. 804 let. b IMAC that would justify intervention by the Swiss
judiciary.

The Federal Supreme Court has explicitly ruled that these procedural safe-
guards, which have become established practice in connection with Art. 67z
IMAC (no “possibility of direct judicial review of the spontaneous transmis-
sion of information”), are ECHR-compliant, particularly with regard to Art.
13 ECHR.

2. Other legal consequences of unlawful unsolicited transfers

In addition, or, especially if no request for mutual assistance is addressed to
Switzerland and it therefore does not issue a final decree, the only measure
that can be considered is proceeding against the use of the subject matter
of the transfer in the state (and according to its procedural rules) which has
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been supported by Switzerland on the basis of Art. 672 IMAC. The
prospects of success will depend primarily on the nature of the foreign legal
system.

Other possible (legal) reactions to unlawful unsolicited transfers include the
assertion of state liability claims, criminal proceedings, in particular for
breach of official secrecy, and supervisory measures.

We would like to express our sincere thanks to Mr. BLaw Eric Chevrolet for
his active support in completing the commentary.
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Art. 74 Handing over of evidence

1 0On request, objects, documents or assets seized as evidence as well as
records and decisions shall be made available to the competent foreign

authority after conclusion of the mutual assistance proceedings
(Art. 80d).

2 If a third party with rights acquired in good faith, an authority, or the
victim who is habitually resident in Switzerland claim that they have
rights over the objects, documents or assets under paragraph 1, their
handing over shall be subject to the condition that the requesting State
gives the guarantee to return them free of charge after the conclusion of
the proceedings.

3 Return may be delayed if the objects, documents or assets are
necessary for criminal proceedings pending in Switzerland.
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4 Article 60 applies to fiscal liens.
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[. GENESIS OF THE STANDARD

Art. 74 IMAC, whose marginal note initially referred to the "surrender of ob-
jects" abroad, came into force with the Mutual Legal Assistance Act on De-
cember 31, 1982.

The adoption of this standard represented a significant change in Swiss law,
since unlike extradition, for which a law had been in existence since the end
of the 19th century, there was at the time no domestic legal provision in
Switzerland for the surrender to a foreign state of objects seized in Switzer-
land outside extradition proceedings. Prior to the adoption of the IMAC, such
surrender was reserved for states with which Switzerland was bound by an in-
ternational agreement providing for probationary surrender. The content of
these agreements was often succinct on the conditions surrounding surrender.
The European Convention on Mutual Assistance in Criminal Matters of April
20, 1959, which entered into force in Switzerland on March 20, 1967, repre-
sented a first step towards codifying, to a certain extent, the rules enshrined in
international practice in this field.

Initially, art. 74 IMAC applied to the handing over to a foreign state of any
"object" "relevant to the decision to be taken in a criminal case". Paragraph 2
of this regulation also expressly referred to the return of "other" objects or
valuables to "rightful claimants". Although the legal text was not clear on this
point, the Federal Court held that this norm allowed not only for the surren-
der of evidence (probatory surrender) but, in certain circumstances, also for
the surrender of the proceeds of the offence to the foreign state with a view tc
their confiscation or restitution (confiscatory surrender).

Art. 74 IMAC was amended as part of the reform of the IMAC of October 4,
1996, which came into force on February 1, 1997.

In the context of this revision, the legislator made a clear distinction between
probatory and confiscatory remissions. The purpose of the current art. 74
IMAC has thus been restricted to the delivery of "means of proof”, and its
content clarified. At the same time, the content of art. 34a IMAGC, relating to
the surrender of objects or valuables in the context of extradition, has been
transferred to art. 59 IMAC after a number of modifications. Finally, a new ar-
ticle 74a IMAC has been adopted, specifically governing confiscatory surren-
der.
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II. CONTENT: GENERAL POINTS

Art. 74 IMAC now governs only the surrender of evidence seized in Switzer-
land to a foreign state, and should be read in conjunction with :

- art. 59 IMAC, which deals specifically with the surrender of objects or
valuables found in the possession of the person to be extradited (whether
evidence or the proceeds of the offence),

- article 74a IMAC, which deals with the surrender of objects or valuables
with a view to their confiscation or restitution.

- art. 90 IMAC, which provides for the handover of "exhibits" at the same
time as the file of criminal proceedings, in the event that criminal proceed-
ings are delegated abroad.

« As things stand, the seizure or surrender of assets as a compensatory claim
is only possible under the restrictive conditions set out in art. 94 et seq. of
the IMAC (exequatur of a final and enforceable decision of a foreign state).

Probationary surrender is also provided for in several international instru-
ments, such as article 6 CEE]J (RS 0.351.12), article 35 TEJUS (RS 0.351.933.6),
article 10 TEJArgentina (RS 0.351.915.4) and article 9 al. 1 TEJMexico (RS
0.351.956.3). The scope of these provisions, reserved by art. 1 para. 1 IMAC,
does not go beyond that of art. 74 IMAC.

The notion of "means of proof" referred to in art. 74 IMAC remains broad. Ac-
cording to the text of the law itself, it can refer to any object, in particular any
document or value "seized as evidence". This may include securities, bank
documents, works of art and so on. They may also include media containing
audio or video recordings, or computer data. Depending on their nature and
content, the delivery of objects abroad may therefore constitute not only an
infringement of the right of ownership (at least in the temporary form of an
infringement of possession), but also an infringement of privacy or business
secrecy (delivery of computer data, audio and video recordings or secret doc-
uments). Art. 74 IMAC also covers any file or decision of a Swiss administra-
tion or court. However, this does not apply to the handing over of judicial de-
cisions rendered in the course of the mutual assistance procedure itself, or to
any documents produced by the parties in this context.

The objects, assets or documents to be handed over must be related to the
acts being prosecuted in the criminal proceedings underway in the requesting
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state. According to the case law of the Federal Supreme Court, however, there
is no need to lay down strict requirements as to the suitability of the object in
question as evidence, as the final assessment rests with the foreign trial judge.
In particular, the requirements for evidentiary surrender are less stringent
than in the case of surrender of objects or valuables for confiscation or resti-
tution under art. 74a IMAC. It is therefore sufficient that, prima facie, the ob-
ject in question appears suitable for use as evidence. Any connection between
the acts prosecuted abroad and the object in question is sufficient.

The principle of proportionality, which derives from art. 5 para. 2 of the Swiss
Constitution and art. 63 para. 1 of the IMAC, nevertheless applies. Depending
on the needs of the foreign criminal proceedings, a simple copy of the docu-
ments or media seized may be handed over to the requesting state. Surrender
is unnecessary if the fact to be proven is well known or already supported by
sufficient evidence. However, the executing authority limits its examination to
the "potential usefulness" of the documents handed over. According to ju-
risprudence, the requested state must not substitute its own assessment for
that of the foreign magistrate, since it generally does not have the information
that would enable it to decide on the appropriateness of administering the ev-
idence in question.

Prior to handover, a seizure order must be issued - or even an urgent provi-
sional seizure order within the meaning of art. 18 IMAC - allowing the seizure
of objects considered useful for establishing the truth. In the case of mutual
assistance, a request for surrender implicitly includes a request for priot
seizure. On the other hand, the reverse is not true: a request for seizure is not
equivalent to a request for surrender, and a new request for mutual assistance
may be necessary if the first request was only for precautionary measures. The
principles applicable to the search and possible sealing of documents or ob-
jects whose contents are covered by secrecy are those of the Swiss Criminal
Procedure Code.

In practice, the Federal Office of Justice has found that probationary surren-
der poses few problems as long as the quantity or value of the transferred
goods remains low. Art. 33 OEIMP provides for special arrangements for high-
value items, in particular the adoption of specific protective measures and the
obligation to insure them against damage or loss during transport.
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ITI. EXAMINATION PARAGRAPH BY PARAGRAPH

A. Paragraph 1 - Retention of evidence until the end of the
proceedings

Art. 74 para. 1 IMAC provides for the surrender of evidence "at the request of 13

the competent foreign authority" only "at the end of the mutual assistance
procedure”. The handover of evidence takes the form of a closing decision
within the meaning of art. 80d IMAC, to which art. 74 para. 1 IMAC expressly
refers. As long as the closing decision is not final and enforceable, the secret
documents, objects and valuables are retained in Switzerland. Unlike in the
case of international administrative assistance, this provision enshrines the
principle of "retention" of evidence in Switzerland until the closure decision
has come into force. This ensures that the rightful claimants have been in-
formed in advance of the planned seizure and handover, and, where applica-
ble, have been able to assert their right to be heard before the competent
courts prior to its execution. This principle is considered fundamental in in-
ternational mutual assistance in criminal matters.

However, the principle of withholding evidence is not inviolable under the
IMAC. In recent years, the legislator has already created two exceptions to
this principle, in articles 18b and 80dbis IMAC. These provisions allow, under
certain restrictive conditions, the "anticipated" and sometimes even "sponta-
neous" transmission of certain means of evidence abroad, before the person
concerned has been able to assert his or her right to be heard. The law sets
out safeguards for these exceptions, in particular a temporary prohibition
(pending a ruling on the closing decision) on the requesting state using the el-
ements thus obtained as "evidence". Only use for "investigative purposes” is
therefore possible in the meantime, until such time as a ruling is handed down
in Switzerland on the closure decision.

For its part, art. 67a para. 5 IMAC allows the spontaneous transmission to a
foreign state, not of evidence stricto sensu, but of "information" falling within
the sphere of secrecy, with the aim of enabling a foreign state to send
Switzerland a request for mutual assistance. According to case law, the dis-
tinction between "information" and "means of proof" is assessed on a case-by-
case basis; in particular, the Swiss authority wishing to communicate "mere
information" must endeavor not to transmit "data or official documents which,
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by their nature, very detailed information content or official character, could
directly serve as evidence in foreign proceedings".

Other procedural acts may also lead to the premature transmission of infor-
mation to the requesting state, such as the authorization given to foreign in-
vestigators to attend the execution of the request (art. 65a IMAC), hearings by
videoconference or telephone conference, means of investigation involving
the participation in Switzerland of foreign investigators (cross-border obser-
vation, controlled delivery, discreet investigation and joint investigation
teams) or access to the file granted to a party. These various acts are permit-
ted under Swiss law, subject to special precautions developed by case law.

Finally, case law does not penalize non-compliance with the principle of re-
tention in an absolute manner, noting in particular that a prohibited transmis-
sion of information or evidence prior to the entry into force of the closing de-
cision can be "repaired" if it appears, after the interested parties have had an
opportunity to put forward their objections, that the conditions for mutual as-
sistance had been met and that the disputed documents should in any case
have ended up in the hands of the foreign authority. On the other hand, if the
competent courts ultimately refuse mutual assistance, the foreign authority
must be asked by the Swiss authorities to immediately remove from its file
and destroy the documentation which is the subject of the Swiss transmission.

B. Paragraph 2 - Rights of third parties

Paragraph 2 of art. 74 IMAC deals with the rights of third parties to objects,
i.e. the bona fide purchaser, an authority or the injured party who has his ha-
bitual residence in Switzerland, codifying the case law developed under the
former version of art. 74 IMAC. Neither the person against whom the foreign
proceedings are directed, nor the persons who have acquired rights to the ob-
jects with knowledge of the facts under investigation abroad, are therefore
protected by this norm, failing to meet the requirement of good faith. As far as
the bona fide acquirer is concerned, art. 74 al. 2 IMAC does not require, un-
like art. 74a al. 4 let. ¢ IMAG, that his rights have been acquired in Switzerland
or that he resides in Switzerland. According to some authors, this is an unin-
tended loophole that should be filled, by requiring a relationship between the
third party and Switzerland similar to that provided for in art. 74a para. 4 let. c
IMAC. This question has not been settled in case law.
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The requesting state's right to probationary surrender in principle takes
precedence over the rights of third parties to the objects. Indeed, the legisla-
tor has taken the view that, in principle, their right of ownership is not really
threatened, since the evidence is simply made available to foreign proceed-
ings and must then be returned at the end of the foreign proceedings. It is
therefore only a question of a temporary loss of possession. The question of
confiscatory surrender at the end of the proceedings is reserved, if the re-
questing state submits a request to this effect. In this case, the conditions of
art. 74a IMAC will have to be examined by the Swiss enforcement authority,
which provides further safeguards to guarantee the rights of third parties. This
also applies in the event that the evidence constitutes objects endangering se-
curity, morality or public order within the meaning of art. 69 para. 1 in fine of
the Swiss Criminal Code, in which case it should be possible to waive the re-
turn of objects handed over for evidentiary purposes, notwithstanding the
claims of third parties, since such objects would in any case be liable to con-
fiscation.

As far as the requesting State is concerned, the aforementioned restitution
obligation derives either from a general agreement binding it to the requested
State (an obligation which the requested State may waive in a specific case), or
from a specific reservation given in connection with the surrender of the dis-
puted object. In the absence of a legal basis providing for restitution under an
international agreement between the requested and requesting states, and in
the absence of a reservation to this effect made at the time of surrender, the
requesting state remains free to dispose of the objects in accordance with its
own legislation.

In order to guarantee the return of objects by the requesting state, and hence
respect for the rights of third parties, art. 74 para. 2 IMAC provides for the
possibility of requiring the requesting state to give a guarantee that it will re-
turn the objects handed over free of charge at the end of its procedure. This is
a condition subject to acceptance within the meaning of art. 80p IMAC. In or-
der to fulfil its purpose, obtaining the required guarantee must precede the
probationary handover. According to case law, these principles also apply by
analogy to the delegation of criminal prosecution. If the requesting state fails
to comply with the guarantee it has given, it incurs international liability. Nev-
ertheless, the State's undertaking to return the property at the end of its pro-
ceedings does not always provide sufficient protection for the rights of third
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parties, particularly in the case of cultural property for which the requesting
State may benefit from immunities. In principle, the requested State must pre-
sume that the requesting State will act in accordance with its commitments
and the principle of good faith, within certain limits. In a case concerning the
probationary handover of three archaeological objects to Libya, the TPF con-
sidered that, in view of the serious deterioration in the political situation in
that country, it was not possible to obtain sufficient guarantees regarding the
return of the objects. The TPF nevertheless authorized the handover of the
documentation relating to the disputed items, while proposing that an expert
appraisal of the objects be carried out by Libyan experts on Swiss soil, and re-
serving any confiscatory handover, within the meaning of art. 74a IMAC, for a
later stage in the proceedings.

It should be noted that possible infringements of other third-party interests
(such as privacy or business secrecy) arising from knowledge of the content of
documents or content carriers are not protected by the IMAC, particularly
since the deletion of art. 10 aIMAC when the IMAC was revised and came
into force on January 1, 1997. In any case, the practical scope of this standard
prior to its abolition was very limited.

C. Paragraph 3 - Requirements for criminal proceedings pending
in Switzerland

According to para. 3 of art. 74 IMAC, the evidentiary surrender abroad of ob-
jects seized in Switzerland may be postponed if the objects, documents or as-
sets are required for criminal proceedings pending in Switzerland. This may
be the case, for example, if the Swiss criminal proceedings are already well
advanced, or if the main part of the offence took place in Switzerland. In this
context, the judge must take into account the respective needs of his investi-
gation and that conducted abroad, as well as the nature of the disputed ob-
jects, by weighing up the interests involved. For example, in a case involving
quantitatively and culturally significant archaeological artefacts, the Federal
Court noted that, in view of the risks involved in transporting the artefacts, it
could be justified not to hand over the artefacts, but rather to authorize the
foreign investigators to travel to Geneva to examine them. However, this is
not always possible, particularly when there is a large number of items to be
examined, as it is too costly for the foreign state.
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When the links between the disputed facts and Switzerland are tenuous,
when the alleged offenders do not reside in Switzerland and are not likely to
be extradited there, and when Switzerland is involved solely because the dis-
puted objects are located on its territory, it may be appropriate for the Swiss
authority to facilitate the progress of the foreign investigation by granting the
surrender of the seized objects, or even to delegate criminal prosecution
abroad within the meaning of art. 88 et seq. of the IMAC. If the proceedings
are delegated abroad, art. 90 IMAC provides for the handover of the exhibits
together with the criminal case file. This is the logical consequence of the
transfer of jurisdiction: The requesting State must hand over to the requested
State everything that may be useful for the prosecution of the delegated of-
fences, in order to enable it to carry out its mission... The notion of "evidence"
within the meaning of art. 90 IMAC corresponds to that of "means of proof”
within the meaning of arts. 74 and 59 IMAC. The Swiss authority may not del-
egate proceedings in order to allow the transmission of objects which the
conditions of art. 74 and 74a IMAC would not allow. Finally, the rules neces-
sary to protect the rights of third parties (cf. para. 2 above) are applicable by
analogy in the case of surrender of objects within the meaning of art. 90
IMAC.

D. Paragraph 4 - Rights of lien in favor of the tax authorities

Paragraph 4 of Art. 74 IMAC refers to Art. 60 IMAC, which governs the right
of lien in favor of the tax authorities in extradition cases. According to this
provision, if the objects or valuables are handed over without reservation of
restitution, the customs lien or any other real guarantee instituted by Swiss
customs or tax law cannot be invoked, unless the owner who has suffered
damage as a result of the offence is himself liable to pay. Waiver of this right of
lien may be subject to reciprocity. In this context, it is also necessary to take
into account art. 23 OEIMP, which specifies the circumstances in which rights
of lien in favor of the tax authorities may be invoked, while at the same time
designating (para. 2) the Directorate General of Customs as the authority
competent to waive rights of lien within the meaning of art. 60 IMAC.

The FOJ points out that this issue is of little practical importance.
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Art. 74a Handing over of objects or assets for the purpose of
forfeiture or return

1 0n request, objects or assets subject to a precautionary seizure may be
handed over to the competent foreign authority after conclusion of the
mutual assistance proceedings (Art. 804) for the purpose of forfeiture or
return to the person entitled.

2 The objects or assets referred to in paragraph 1 include:
a. instruments which were used to commit the offence;

b. products of or profits from the offence, their replacement value and
any unlawful advantage;

c. gifts and other contributions which served to instigate the offence or
recompense the offender, as well as their replacement value.
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3 The handing over may take place at any stage of the foreign
proceedings, normally based on a final and executable decision from the
requesting State.

4 However, the objects or assets may be retained in Switzerland if:

a. the victim is habitually resident in Switzerland and they have to be
returned to him;

b. an authority asserts rights over them;

c. a person not involved in the offence and whose claims are not
guaranteed by the requesting State shows probable cause that he has
acquired rights over these objects and assets in good faith in
Switzerland, or if he is habitually resident in Switzerland, in a foreign
country; or

d. the objects or assets are necessary for pending criminal proceedings
in Switzerland or appear, because of their nature, to be subject to
forfeiture in Switzerland.

> Whenever a person claims to have rights over the objects or assets
under paragraph 4, its handing over to the requesting State shall be
postponed until the legal situation is clear. The objects or assets claimed
may be handed over to the person entitled if:

a. the requesting State agrees;

b. in the case of paragraph 4 letter b, the authority gives its consent; or
c. the claim has been recognised by a Swiss court.

6 Article 60 applies to fiscal liens.

7 Objects and assets to which Switzerland is entitled according to an
asset sharing agreement based on the Federal Act of 19 March 2004 on
the Division of Forfeited Assets shall not be handed over in accordance
with paragraph 1.
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I. BACKGROUND

The IMAC, adopted on March 20 1981, was amended on October 4 1996. The
aims of this amendment were, on the one hand, to combat economic crime
effectively and, on the other, to remedy the weaknesses of the legal system
previously in place by simplifying and accelerating the procedure for execut-
ing requests for mutual assistance. The Pemex and Marcos cases highlighted
certain weaknesses in the law, such as the length of the execution procedure.
This proved to be excessive, both because of the numerous appeals available,
and because the procedure varied widely from one canton to another.

This revision led in particular to the modification of art. 74 IMAC and the ad-
dition of a new art. 74a IMAC, previously combined with art. 74a IMAC. This
makes it possible to distinguish between the surrender of evidence to the re-
questing state, now governed by art. 74 IMAC, on the one hand, and the sur-
render of objects or valuables for the purpose of their confiscation or restitu-
tion to the rightful owner in the requesting state, now governed by art. 74a
IMAC , on the other.

Art. 74a IMAC also clarifies the procedure to be followed in the event of sur-
render of objects and assets seized in Switzerland, and replaces a complex
body of case law which previously required foreign confiscation or restitution
orders to be subject to an exequatur procedure. Under the new provision, all
that is required is a summary review of the foreign decision, based on a find-
ing of compliance with fundamental procedural rights.

In the parliamentary debate, the National Council adopted the proposed Art.
74a without discussion. The Council of States accepted the proposal to intro-
duce, in para. 3, the words “as a general rule”; however, it declined to amend
this provision so as to make the surrender of the proceeds of crime condition-
al in all cases on the existence of a final and enforceable judgment in the re-
questing state. The National Council endorsed this solution.
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II. GENERAL INFORMATION

A. Procedure

The 1996 revision of the IMAC made a distinction between evidentiary 5
seizure, which concerns only means of proof, and precautionary seizure,
which concerns objects or assets for the purpose of confiscation. Seizure may
only be aimed at the restitution of objects or assets to the rightful owner or in-
jured party (which may be the requesting State), or at their confiscation or de-
struction. In the case of restitution, the consequence is to re-establish the
previous situation of the entitled party. Art. 74a /MAC thus allows, at the re-
quest of the requesting state, the surrender of goods seized in Switzerland for
confiscation or restitution to the rightful owner in the requesting state.

Surrender for the purpose of restitution can now take place in principle at all &
stages of foreign proceedings, provided that the requesting state issues a fi-
nal and enforceable decision (art. 74a para. 3 IMAC). The principle of trust
between States leads us to accept that, as a general rule, there should be noth-
ing to prevent the surrender of objects or valuables once the requesting State
has rendered a decision, and that there is therefore no need to proceed with
the exequatur of this decision, within the meaning of art. 94 et seq. of the
IMAC.

The expression “as a general rule” was used by the legislator in order to al- 7
low, on an exceptional basis, a swift and unbureaucratic procedure in cases
where restitution is clearly required, for example when there is no doubt as to
the illicit origin of the seized assets and the merits of returning them to the
rightful owner (cf. paras. 42 and 47 below ).

Prior to delivery by way of mutual assistance with a view to confiscation or 8
restitution, the competent authority must be in possession of the objects
and assets to be returned. To this end, it may order provisional measures
within the meaning of art. 18 IMAC, such as protective sequestration. The ob-
jects or valuables may finally be handed over to the requesting state following

a final and enforceable decision within the meaning of art. 80d. The surrender
of objects and assets within the meaning of art. 74a IMAC - unlike the surren-
der of evidence - is final, and the foreign state may dispose of the surrendered
objects or assets. Once transferred, Switzerland loses all control over them.
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Art. 74a IMAC is supplemented by art. 33a OEIMP , which governs the dura-
tion of seizure.

The surrender of objects and assets with a view to their confiscation or resti-
tution constitutes a serious infringement of the fundamental rights of the per-
son concerned. In contrast to art. 74 IMAGC, the infringement of fundamental
rights is more serious, as the objects and assets are definitively handed over to
the person concerned. Among the fundamental rights affected are the guaran-
tee of property (art. 26 Cst.), economic freedom (art. 27 Cst.) and the protec-
tion of privacy (art. 13 Cst. and 8 ECHR). A surrender decision based on art.
74a IMAC must therefore comply with the conditions of art. 36 Cst.

B. Discretion of the enforcement authorities

This is a potestative provision (Kann-Vorschrifl), unlike art. 59 and 74
IMAC. The Swiss enforcement authority must therefore assess all the circum-
stances of the case in order to determine whether and when a surrender
should take place; in doing so, it has broad discretionary powers. If this power
does not allow it to question - subject to a violation of public policy - the con-
tent of the foreign decision, the executing authority is obliged to examine
whether the requested collaboration remains within the framework autho-
rized by art. 74a IMAC. In this way, the requested authority can ensure that
the assets for which restitution is requested do indeed correspond to the ob-
jects described in art. 74 para. 2 letters a to ¢ IMAC, i.e. that they are indeed
the instrument or proceeds of the offence, or even the reward awarded to the
perpetrator. The foreign proceedings must also satisfy the general guarantees
of the ECHR or the UN Covenant II. The claims of the injured party, an au-
thority or bona fide third-party purchasers, as well as the requirements of
criminal proceedings in Switzerland, must also be taken into account under
art. 74a para. 4 IMAC.

If necessary, the Swiss enforcement authority may ask the request-
ing state for further information (art. 80o IMAC ). It can also make the
granting of mutual assistance subject to conditions when the foreign proce-
dure has certain shortcomings that can be remedied by guarantees from the
foreign state (art. 80p IMAC ). These conditions may include an undertaking
to comply with procedural rules, in particular those laid down in international
instruments, to guarantee the independence and impartiality of the judging
authority, or to comply with the principle of speciality. These guarantees can
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be obtained a posteriori. However, such guarantees should be treated with
caution. Even if possible, the application of art. 80p IMAC to the surrender of
property to the requesting state is to be relativized, since a surrender based on
art. 74a/MAC is in principle only possible on the basis of a final and enforce-
able decision in the foreign state. Otherwise, mutual assistance should be re-
fused.

The TF has repeatedly stressed the need to take account of the rights of per-
sons harmed by the offence in question, and to ensure that surrender to the
requesting state under art. 74a IMAC is not to their detriment. This being the
case, the TF has so far only restrictively accepted a surrender based on art.
74a IMAC with specific conditions. The case concerned the early surrender to
the Philippines, prior to the pronouncement of a confiscation judgment, of as-
sets belonging to the former Philippine head of state Ferdinand Marcos and
his family. At the time, the TF left open the possibility for victims of human
rights violations committed by Ferdinand Marcos and his regime to claim
compensation from the funds to be handed over to the Philippine state. He
also stressed the need to interpret art. 74a IMAC in the light of (i) the princi-
ples underlying the IMAC, including the respect for human rights enshrined in
art. 2 IMAC, and (ii) Switzerland's international obligations, including in par-
ticular the guarantee of rights under the UN Covenant II and the UN Conven-
tion against Torture, including the right to a fair trial and the right to compen-
sation. Insofar as the requesting state is unable to implement these rights,
Switzerland should take them into account, notably by making mutual assis-
tance conditional on specific undertakings by the requesting state, as permit-
ted by art. 80p IMAC . However, the Federal Court emphasized that, even if
the Philippine State was bound by its international obligations to make repa-
ration to the victims, the mutual assistance requested should enable it to de-
cide on the fate of the assets in question, thus recalling the sovereignty of the
requesting State over the assets to be handed over.

C. Interaction with international agreements

Under art. 1 para. 1 IMAG, international laws or agreements take precedence
over the IMAC. Treaty provisions take precedence over the domestic law gov-
erning the matter, i.e. the IMAC and the OEIMP, which are applicable in the
case of questions not explicitly or implicitly regulated by treaty law and when
domestic law is more favorable to mutual assistance. Indeed, according to the
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principle of favoritism, the law most favorable to mutual assistance must
apply. The existence of a treaty thus does not deprive Switzerland of the op-
tion of granting mutual assistance under any broader rules of its domestic law,
since mutual assistance treaties are intended to foster international coopera-
tion; they do not therefore preclude a broader grant of such assistance under
Swiss law. Among the international treaties relevant to art. 74a IMAC are the
following:

+ The European Convention on Extradition of December 13, 1957, which
entered into force in Switzerland on March 20, 1967, allows the surrender
of objects liable to seizure or confiscation, but only on condition of restitu-
tion (art. 20 al. 3 CEExtr) and subject to the rights of the requested State or
third parties over these objects (art. 20 al. 4 CEExtr).

+ The European Convention on Mutual Assistance in Criminal Mat-
ters of April 20, 1959, which entered into force in Switzerland on March
20, 1967, does not deal directly with the surrender of objects and valuables.
It is, however, provided for in art. 122¢ p.a. CEEJ.

+ The Convention on Laundering, Search, Seizure and Confiscation of
the Proceeds from Crime of November 8, 1990, which entered into force
in Switzerland on September" 1993. This is a special convention supple-
menting the European Convention on Mutual Assistance in Criminal Mat-
ters of April 20, 1959, in accordance with art. 26 para. 2 and para. 3 of the
ECCJ.

The CBI is an important instrument of international cooperation for regulat-
ing the investigation and confiscation of the instruments and proceeds of a
criminal offence (art. 7 CBI). It lays down a minimum standard of measures to
be taken at national level (chap. II) and establishes the principle of the widest
possible cooperation at all stages of criminal proceedings (chap. III). These
various measures are ordered in accordance with domestic law, the latter also
being applicable where it lays down more favourable conditions for mutual
assistance. Article 13 imposes an obligation on the requested State to confis-
cate the proceeds of crime, either in execution of a foreign confiscation order,
or by instituting domestic proceedings. Swiss law, through art. 74a para. 2
IMAC and 94 ff IMAC concerning respectively the surrender of instruments
and proceeds of crime and the enforcement of foreign decisions, thus com-
plies with the requirements of the present Convention. The TF emphasized
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that the IWC does not permit the establishment of modes of cooperation not
provided for under national law.

Different arrangements between States parties to the Convention remain re-
served, for example by providing for the sharing of confiscated proceeds be-
tween cooperating States.

The United Nations Convention against Corruption of October 31,
2003, which entered into force in Switzerland on October 24, 2009, is a
global instrument in the fight against corruption. It devotes an important
chapter to the recovery of assets of illicit origin (chap. V). It is the first in-
ternational instrument to establish, at multilateral level, the principle of the
restitution, under certain conditions, of illicitly acquired assets (art. 57). At
the time of its adoption, the Federal Council considered that the UNCAC
did not entail any changes to domestic law, since Switzerland had already
transposed the principles set out in the UNCAC into its legislation, partic-
ularly with regard to the confiscation of assets already governed by art. 70
ff of the Swiss Penal Code and art. 74a of the /MAC . In the case of embez-
zlement of public property, art. 57 par. 3 let. a UNCAC provides for an
obligation to hand over confiscated property to the requesting state when
confiscation has been executed in accordance with art. 55 UNCAC and on
the basis of a final judgment rendered in the requesting state, a require-
ment which the requested state may waive. In other cases, notably those
covered by art. 57 par. 3 let. b and ¢ UNCAG, there is no automatic right in
favor of the requesting state. In cases where the requesting State cannot
assert overriding rights over confiscated assets, other solutions will have to
be found, notably in favor of the victims of corruption.

Unesco Convention on the Means of Prohibiting and Preventing the
Ilicit Import, Export and Transfer of Ownership of Cultural Proper-
ty of November 14, 1970, which entered into force in Switzerland on Janu-
ary 3, 2004. Its aim is to improve the protection of cultural property in
States Parties, and to safeguard the cultural heritage of mankind through
international cooperation. It lays down the minimum legal and administra-
tive standards that States Parties must apply to curb the illicit trade in cul-
tural property. Its main thrusts are the fight against theft, clandestine exca-
vations and the illegal import and export of cultural property. The Con-
vention also calls for the restitution of stolen cultural property and the re-
turn of illegally exported goods. The 1970 Unesco Convention is not di-
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rectly applicable, however, and requires States Parties to legislate for its
implementation. This is what Switzerland has done with the LTBC, which
came into force on Junel 2005. Art. 7 of the Unesco Convention stipulates
that States Parties shall take appropriate measures to seize and return
stolen property at the request of the country of origin, “provided that the
requesting State pays fair compensation to the person who is the bona fide
purchaser”. Art. 13 of the Unesco Convention completes this provision, re-
quiring states parties to admit actions for the return of lost or stolen cultur-
al property.

The 1970 Unesco Convention makes no provision for the restitution or return
of stolen or illegally exported cultural property, while respecting the rights of
the bona fide purchaser. This is why, in 1984, the International Institute for
the Unification of Private Law (UNIDROIT) was asked by Unesco to draw up a
convention to regulate these matters, resulting in the UNIDROIT Convention
on Stolen or Illegally Exported Cultural Objects of June 24, 1995. Switzerland
signed the Convention on June 26, 1996, but has not yet ratified it. Under the
UNIDROIT Convention, stolen cultural property (or that which has been ille-
gally excavated) is subject to a right of restitution for 50 years (75 years in ex-
ceptional cases) (art. 3); similarly, illegally exported cultural property, the ex-
port of which harms important cultural or scientific interests, is subject to a
right of return for 50 years (art. 5). If the cultural property has been acquired
in good faith, the purchaser is entitled to fair compensation (art. 4 and 6).

III. DELIMITATIONS

A. Delimitation with art. 59 IMAC

Art. 74a /MAC is the counterpart to art. 59 IMAC, which applies to extradi-
tion. Art. 59 IMAC does not create a separate surrender procedure from that
provided for in art. 74 and 74a /MAC . It does, however, allow objects or valu-
ables in the possession of the person to be extradited to be handed over to
the requesting authority at the time of extradition.

B. Delimitation with art. 70 ff of the Swiss Penal Code

While art. 70 et seq. of the Swiss Criminal Code sets out the conditions for
the confiscation of assets in Swiss criminal proceedings, art. 74a /MAC lists
the cases in which Switzerland, as the requested State, may withhold the ob-
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jects or assets in question or suspend their delivery to the requesting State, in
particular if the objects or assets are required for criminal proceedings pend-
ing in Switzerland or are liable to confiscation in Switzerland (art. 74a para. 4
let. d IMAC).

C. Delimitation with art. 94 {ff IMAC

Art. 74a IMAC and art. 94 ff IMAC are two separate procedures for the en-
forcement of foreign confiscation orders. In Bottinelli's terms, art. 74a, which
allows assets to be handed over to the foreign authority “with a view to con-
fiscation or restitution to the rightful owner”, constitutes an extradition proce-
dure: the assets are delivered to the foreign state so that it can enforce its do-
mestic confiscation order against them; conversely, the exequatur provided
for under art. 94 ff IMAC amounts to transforming the foreign confiscation or-
der into a Swiss confiscation order. These procedures therefore have a differ-
ent center of gravity: in the case of art. 74a IMAC, the center of gravity will be
in the requesting state, which will operate according to its domestic law,
whereas in the second case, the center of gravity will be in Switzerland, where
the foreign decision will have to be implemented.

D. Delimitation with the Privacy Act

The Privacy Act is an innovative law that governs the freezing, confiscation
and restitution of assets of politically exposed persons abroad or their close
relatives, where there is reason to assume that these assets have been ac-
quired through acts of corruption or disloyal management, or through other
crimes. It follows on from the Federal Council's practice of freezing potentate
assets, which was previously based on art. 184 para. 3 of the Swiss Constitu-
tion and then codified in the Federal Act on the Restitution of Assets of Illicit
Origin of Politically Exposed Persons of October! 2010 (Restitution of Illicit
Assets Act, aLRAI), which the Privacy Act replaces and supplements. The LVP
provides for a dual mechanism for freezing assets: preventive freezing with a
view to mutual legal assistance (art. 3 LVP) and freezing with a view to confis-
cation if mutual legal assistance fails (art. 4 LVP). Preventive freezing aims to
support criminal investigations and international legal assistance by freezing
assets so as not to make their future restitution to the state of origin impossi-
ble. Confiscatory freezing only comes into play at a later stage in the proceed-
ings, when restitution through international legal assistance has proved im-
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possible. The LVP is therefore a subsidiary system to the international mutual
assistance provided for under the IMAC, which can only be activated in spe-
cific and limited cases.

The confiscatory freeze LVP is in principle followed by a confiscation proce-
dure (art. 14-16 LVP), or a restitution procedure (art. 17-19 LVP). Art. 14 para. 4
PVG expressly provides for the subsidiary nature of a confiscation based on
the PVG in relation to the remission and confiscation mechanisms provided
for under the IMAC.

IV. PARAGRAPH 1 - SURRENDER

According to art. 74a para. 1 IMAC, at the request of the competent foreign
authority, objects or assets seized for safekeeping may, at the end of the mutu-
al assistance procedure (art. §0d IMAC), be handed over for confiscation
or restitution to the rightful owner. Generally speaking, seizure is intend-
ed to ensure the execution of the requested acts of assistance and necessarily
entails a subsequent decision. Para. 1 reiterates that the ultimate purpose of
seizing objects or assets in the context of mutual assistance proceedings is to
hand them over to the requesting state, which then orders the confiscation or
restitution of the property seized in domestic proceedings.

In principle, the requesting state will ask for the seizure to be carried out be-
fore or with its request for surrender. However, if the requesting state does
not expressly make such a request, it is accepted that the request for surren-
der from the requesting state also includes a request for precautionary mea-
sures, i.e. an implicit request for seizure. Case law even goes so far as to au-
thorize Switzerland to freeze potentially embezzled funds if the requesting
state is likely to ask for them to be handed over in accordance with art. 74a
IMAC. The executing authority may thus proceed with the protective seques-
tration in the absence of an express request, especially if there is a risk of col-
lapse (art. 18 al. 2 IMAC). In this case, it must ask the requesting authority to
clarify this point.

Conversely, an express request for restitution from the requesting state is re-
quired for Switzerland to surrender the goods and assets, as a request for
seizure is not in itself equivalent to a request for surrender. Surrender to
the requesting state is normally effected on the basis of a final and enforce-
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able judgement which rules on confiscation or surrender to the rightful owner
(cf. paras. 42 and 47 below ).

Art. 33a OEIMP specifies that objects and valuables remain seized until
receipt of a final and enforceable decision from the requesting State, or until
the requesting State makes it known that such a decision is no longer possible
under its own law, notably due to prescription. In particular, the Federal
Court ruled that sequestration must be maintained even if the mutual assis-
tance procedure is suspended. Switzerland will return the objects and valu-
ables notwithstanding the occurrence of the statute of limitations under Swiss
law, provided that the statute of limitations had not expired at the time of the
seizure.

The duration of a sequestration must, however, respect the principle of pro-
portionality and cannot be maintained indefinitely. In the case of adminis-
trative proceedings initiated at the request of a foreign state, practice is gener-
ally more tolerant of sequestration periods than in criminal proceedings.
However, case law has repeatedly recognized that this system can lead to un-
acceptable situations. As a result, after a certain period of time, the Swiss au-
thorities may be obliged to lift the sequestration or refuse to grant mutual as-
sistance. The private interest of the owners of sequestered assets must be
weighed against the public interest of the requesting state and the private in-
terest of the victims in obtaining the handover of assets for confiscation or
restitution, as well as against Switzerland's duty to fulfil its international obli-
gations and not to serve as a safe haven for funds of criminal origin.

The proportionality of the measure is assessed in particular according to the
conduct and progress of the proceedings in the requesting state. Depending
on the circumstances, the executing authority may need to keep abreast of
developments in the foreign proceedings. The analysis of the proportionality
of contested seizures must also be based on the degree of complexity of the
case. When neither the requesting state nor the executing authority can be
blamed for any particular delay, the duration of the sequestration is not in it-
self sufficient to justify lifting the measure or refusing legal assistance. Differ-
ent criteria may also be taken into account in the analysis of proportionality,
depending on the specificities of the case, such as the adoption of a new con-
fiscation law which would require the reintroduction of a request in the re-
questing state on the basis of these new provisions, the fact that the accused is
on the run, making it difficult to carry out an investigation abroad, or the need
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of the person concerned by the mutual assistance measure to have access to
the blocked funds.

On the basis of these criteria, the Federal Court ruled in the Marcos case in-
volving mutual assistance with the Philippines that the principle of propor-
tionality had not been violated, even though fifteen years had elapsed since
the sequestration, with a final deadline of five years for the requesting author-
ities to issue a first-instance decision confiscating assets that had been seized
for more than twenty years. Conversely, in the Duvalier case, it rejected a
Haitian request for mutual assistance thirteen years after a sequestration order
had been issued, as the requesting State had failed to respond to requests for
information demonstrating that it still had an interest in executing the request.

Proceedings based on art. 74a IMAC inevitably lead to several years elapsing
between the seizure and the handover of assets, not least because of the pro-
cedural requirements of the requesting state. What's more, certain offences or
confiscation measures are subject to very long statutes of limitation in some
countries, or are even imprescriptible. Maintaining the sequestration of ob-
jects and valuables during this period thus creates the risk of a disproportion-
ate restriction of the fundamental rights of the persons concerned, in particu-
lar the guarantee of ownership provided for in art. 26 para. 1 of the Swiss
Constitution, or the obligation to act promptly enshrined in art. 29 para. 1 of
the Swiss Constitution. For these reasons, some legal scholars consider that
art. 33a OEIMP (cf. supra para. 23) does not constitute a sufficient legal basis
to justify the serious infringement resulting from a sequestration with a view
to surrender under art. 74a IMAC . On the contrary, this serious restriction of
fundamental rights requires a formal legal basis.

The freezing or surrender of objects and valuables must also comply with the
principles laid down in art. 2 let. a IMAC, which provides that a request for
mutual assistance must be refused if the proceedings abroad do not respect
certain fundamental procedural guarantees. Art. 2 let. a IMAC applies first and
foremost to extradition and to cases where the accused is on the territory of
the requesting state and can assert a concrete risk of violation of his proce-
dural rights. In the TF's view, the surrender of objects and valuables must be
equated with extradition insofar as it confers on the requesting state control
over the accused, or his property, which justifies the application of art. 2 let. a
IMAC in such cases.
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Measures of constraint imposed in mutual assistance proceedings must still
respect the principle of double criminality. The Swiss authorities may
therefore only hand over objects or assets to the requesting authority with a
view to confiscation or restitution to the rightful owner, provided that confis-
cation or restitution to the rightful owner complies with art. 70, respectively
art. 73 of the Swiss Criminal Code.

Lastly, surrender to the requesting state cannot take place before the entry
into force of a decision to close the Swiss mutual assistance procedure (art.
80d IMAC), which will take place at the end of an ordinary or simplified pro-
cedure (art. 80c/MAC ) if the person concerned consents.

V. PARA. 2 - OBJECTS AND ASSETS

Art. 74a para. 2 IMAC sets out the nature of the objects and assets to be hand-
ed over. The list in art. 74a para. 2 IMAC is identical to that in art. 59 para. 3
IMAGC, and reflects the definitions in art. 70 ff. of the Criminal Code. The list
in art. 74a IMAC should be considered exhaustive.

In the first instance, they include the instruments used to commit the of-
fence (instrumenta sceleris, let. a). These are objects that compromise per-
sonal safety, morality or public order, such as weapons, machines used to mint
counterfeit money or forged cheques.

They then include the proceeds of the offence (producta sceleris, let. b ab
initio) and the results of the offence (quaesita sceleris or fructa sceleris, let.
b ab initio). The former refers to the objects and values obtained through the
commission of the offence, such as the stolen painting or the sum of money
involved in the swindle, while the latter refers to objects and values that have
been produced as a result of the offence, such as the forged painting, counter-
feit money or bribes. The funds removed from an enforcement measure also
constitute the result of the offence.

The same applies to unlawful advantage (let. b i7_fine), which includes any
increase in the perpetrator's assets as a result of his unlawful conduct. This
advantage need not be pecuniary or at the expense of others. Typical exam-
ples are interest earned on stolen money deposited in a bank. Profits from
transactions carried out using funds of criminal origin are assimilated to illicit
advantages.
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These may also include gifts and other benefits which were used or in-
tended to be used to decide or reward the offender (praetium sceleris,
let. ¢).

Finally, if the illicit proceeds, results or advantages obtained as a result of the
offence (let. b) or the gifts and other advantages that served or were intended
to serve to decide or reward the offender (let. ¢) are no longer available, the
remission may relate to the replacement values (let. b and c 77 fine) acquired
in exchange for them. These assets remain confiscable as long as their move-
ment can be reconstructed in such a way as to establish their link with the of-
fence.

These objects and assets must necessarily be connected with the offence.
This relationship is given when there is a causal link between the offence and
the obtaining of the objects and assets, such that the latter appears to be the
direct and immediate consequence of the former. In other words, the offence
must be the essential and adequate cause for obtaining the assets to be confis-
cated. This is the case when the original product of the offence can be identi-
fied with certainty and documented, i.e. as long as its “paper trail” can be re-
constructed in such a way as to establish a link with the offence. This rule is
also based on the principle of speciality. Assets whose acquisition was only fa-
cilitated by an offence, without any connection with it, are therefore not sub-
ject to confiscation.

The question of the admissibility of seizure to satisfy a compensatory claim
is not expressly addressed in art. 74 para. 2 IMAC. Following the adage that
“crime does not pay”, some authors consider that this is a gap that should be
filled by case law. In particular, they invoke art. 71 al. 3 CP, which would be
applicable through the general reference in art. 12 IMAC. However, another
part of the doctrine argues, and in our view rightly so, for qualified silence. It
justifies its position by arguing that art. 74a para. 2 IMAC requires a connec-
tion between the offence committed on the one hand and the objects or as-
sets seized on the other, which is lacking with the compensatory claim. More-
over, the institution of the compensatory claim was known at the time of the
revision of the IMAC, so that the legislator knowingly decided not to include
it in the mechanism of art. 74a /MAC . Moreover, there is no other provision
in the field of small-scale mutual assistance that would authorize seizures for
the payment of a compensatory claim. Moreover, handing over funds to the
foreign state for the purposes of a compensatory claim would confer an unjus-
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tified preferential right from the point of view of debt collection law, insofar
as no such preferential right exists under domestic law (art. 71 para. 3 StGB).
Lastly, remission with a view to payment of a compensatory claim would not
ensure sufficient protection and equality of creditors, as is the case with the
procedure provided for in art. 71 PC. In any case, foreign judgments awarding
compensatory claims can be enforced in Switzerland on the basis of art. 94 ff
IMAC (enforcement of judgments). The position of the courts has long been
confused. The case law of the TPF has fluctuated considerably, sometimes ad-
mitting the delivery of securities for the purposes of a compensatory claim,
sometimes excluding it from the scope of art. 74a IMAC. After detailed rea-
soning, the Federal Court definitively followed the latter approach, holding
that the omission of the compensatory claim from art. 74« IMAC constituted a
qualified silence on the part of the legislator. It follows that any remittance of
assets in execution of a foreign decision imposing a penalty corresponding to
a compensatory claim in Switzerland can only be considered in application of
art. 94 ff IMAC. In this respect, the terminology used by the foreign state is of
little importance. What is decisive is whether, in the case in point, the Swiss
authorities would have ordered a confiscation or a compensatory claim.

These developments are, however, limited by art. 7 ch. 2 let. b CBI, by which
Switzerland has undertaken to implement a legal basis allowing the remit-
tance of funds for the payment of a compensatory claim. This provision is not
yet directly applicable and has not yet been transposed into Swiss law. De /lege
ferenda, however, art. 74a para. 2 IMAC should expressly mention the com-
pensatory claim.

Where the foreign request concerns the surrender of funds derived from the
activities of a criminal organization, the rule set out in art. 72 of the Swiss
Criminal Code applies to the surrender within the meaning of art. 74a para. 3
of the IMAC. Art. 72 PC provides for the confiscation of assets over which a
criminal organization has power of disposal, combined with a reversal of the
burden of proof on the person having participated in or supported such an or-
ganization. The Federal Court has used this provision to confiscate assets
considered to belong to potentates. In particular, it described the entourage
of former Nigerian president Sani Abacha as a criminal organization within
the meaning of art. 269%" of the Swiss Criminal Code, and found that the struc-
ture set up by Abacha was intended to embezzle funds from the Central Bank
of Nigeria for private purposes, as well as to profit from corruption opera-
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tions. Consequently, funds belonging to a criminal organization are presumed
to be of criminal origin, unless the holders can prove otherwise. If they fail to
rebut the presumption set out in art. 72 CP, second sentence, surrender is or-
dered under art. 74a para. 3 IMAC, without further examination of the origin
of the funds claimed.

Finally, art. 74a para. 2 IMAC refers only to objects and assets that are within
the perpetrator's power of disposal. Immediate possession is not required,
however, so that it is permissible to seize assets deposited in the hands of
third parties, such as bank balances.

VI. PARA. 3 - TIME OF SURRENDER

According to Art. 74a para. 3 IMAC, surrender no longer has to wait until the
end of foreign criminal proceedings. It can take place at any stage of the for-
eign criminal proceedings, as a general rule when the requesting state has
issued a final and enforceable confiscation or restitution order. It is therefore
not necessary for the accused to have already been convicted by a final judg-
ment, and the presumption of innocence is no obstacle to surrender. In prac-
tice, confiscation or restitution of seized valuables or objects is often only
possible once the foreign criminal and seizure proceedings have been con-
cluded, and in principle only in the presence of an enforceable confiscation
order.

The foreign order may be issued by a criminal, civil or administrative au-
thority. Art. 74a IMAC requires only that the confiscation (or restitution) re-
lates to objects or assets obtained by criminal means (art. 74a para. 2 IMAC)
and that it is ordered by a court. An independent confiscation order already
suffices (by analogy with art. 376 of the Swiss Criminal Code).

The confiscation or restitution order issued by the requesting state deter-
mines the unlawful origin of the objects and assets seized and their right-
ful owner, and orders their confiscation or restitution to the rightful
owner. It clarifies the facts and constitutes a binding decision under the law
of the requesting state, on the basis of which the authorities of the requested
state can generally order the return of the confiscated objects or assets with-
out further action. At the same time, the requirement of an enforceable deci-
sion enables the requested state to check a posteriori that the decision com-
plies with the rule of law.
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During the consultation procedure, several voices were raised in favor of
making the surrender of objects or valuables by Switzerland subject to an ex-
equatur procedure for the foreign decision, to enable the latter's validity to
be verified. However, the Federal Council took the view that the principle of
trust between States, which is particularly important in the field of mutual as-
sistance, did not authorize Switzerland to review the merits of decisions taken
by a sovereign foreign judicial authority, provided that these decisions did not
manifestly violate Swiss public policy or the fundamental principles of the
ECHR. Moreover, a foreign confiscation or restitution order should not be the
subject of an exequatur order within the meaning of Part V of the IMAC, as it
is not a sanction within the meaning of art. 11 IMAC.

Switzerland is thus not authorized to examine the merits of the decisions
of an independent foreign judicial authority, unless these decisions manifestly
violate Swiss public policy or elementary principles of the ECHR. It is suffi-
cient for the enforcement authority to examine the foreign decision summari-
ly, after ascertaining that the foreign state is a state governed by the rule of
law, and that it respects the general principles mentioned. If necessary, the
executing authority may call on the requesting state to obtain further informa-
tion (art. 80o IMAC), or make the granting of mutual assistance subject to
conditions (art. §0p IMAC).

By way of exception, the executing authority may also grant a request for
surrender before the end of the foreign proceedings, i.e. in the absence of
a final and enforceable decision, as indicated by the phrase “as a general rule”.
Art. 74a para. 3 does not specify the grounds for deviating from the general
rule, and thus confers broad discretionary powers on the enforcement author-
ity. However, this discretion must not have the effect of rendering the re-
quirement for a final and enforceable decision meaningless. In order to pro-
ceed with an advance surrender, the situation must be clear, both in terms of
the identification of the objects or valuables and their criminal origin. The cir-
cumstances must be so obvious that there is absolutely no need to clarify the
criminal origin, and that making surrender conditional on obtaining a confis-
cation order would appear disproportionate. In this respect, the executing au-
thority must take into account all the concrete circumstances of the case and
examine the particularities that justify dispensing with a final and enforceable
decision. In such cases, the interest of the requested state is limited, according
to the TF, to respecting the elementary guarantees of a procedure in line with
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the requirements of the ECHR or the UN Covenant; account must also be tak-
en of Switzerland's essential interest, within the meaning of art. Za IMAC, in
not providing a safe haven for the considerable sums illegally embezzled by
representatives of dictatorial regimes.

A typical example is the handing over of a clearly identifiable stolen painting,
such as a painting by Piero della Francesca stolen from the Galleria dei Uffizi
in Florence. For example, the Federal Court has accepted the surrender of a
painting stolen from France in the absence of a final confiscation order, bas-
ing its decision on the international public interest in the protection of cultur-
al property. It also allowed the assets of the late Ferdinand Marcos, seized in
Switzerland, to be handed over in the absence of an enforceable decision,
given Switzerland's interest in the immediate restitution of the assets and their
manifestly criminal origin, on condition that the Philippines guarantees a
restitution or confiscation procedure in compliance with UN Covenant II. "

The executing authority may also waive the requirement for a final decision in
the case of assets held by a criminal organization within the meaning of art.
260 StGB and art. 72 StGB if the holders of the assets are unable to prove
their legitimate origin.

VIIL. PARA. 4 - GROUNDS FOR REFUSAL TO SURRENDER

Art. 74a provides for the definitive surrender of objects and assets to the re-
questing state (cross-reference to para. 1). To mitigate this strict regime, art.
74a para. 4 IMAC introduces safeguards that may prevent such surrender.
This paragraph lists the grounds justifying the retention of objects or valuables
in Switzerland, despite the request of the requesting state. These include the
rights of the injured party (let. a), those of an authority (let. b) and those of
third parties (let. c), or the needs of proceedings or confiscation in Switzer-
land (let. c). Third-party claims entail suspension of the surrender procedure
until the law is known (cf. paras. 67 ff. below ).

Like para. 1 of this provision, art. 74apara. 4 IMAC is drafted as a potestative
norm, unlike its counterpart in domestic law, art. 70 para. 2 PC, which consti-
tutes a peremptory norm. However, the latitude enjoyed by the authority on
this basis must be aimed solely at preventing abuses, and must under no cir-
cumstances lead to third parties being treated less favourably in the context of
a confiscation ordered by a foreign state than in a purely domestic situation.
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Thus, the claims of a third party or an injured party must in principle, if they
appear likely, lead to the suspension of the surrender procedure.

The TF has extended the circle of persons entitled to oppose surrender
beyond the text of art. 74a para. 4 IMAC. They now also include (i) injured
parties who do not reside in Switzerland and who are not compensated by the
defendant, the requesting state or a third party; (ii) victims of human rights vi-
olations by the government of the requesting state; or (iii) financial intermedi-
aries who are simultaneously obliged by a third state other than the requesting
state to retain the assets whose surrender is requested. Any third party that
does not meet the criteria of art. 74a para. 4 IMAC will have to take action be-
fore the courts of the requesting state to assert its rights to the assets in ques-
tion.

A. Rights of the injured party (letter a)

The injured party's claims for restitution may prevent the surrender of ob-
jects and assets abroad, provided that the injured party has his habitual resi-
dence in Switzerland. Only restitution is covered by this provision, not general
claims for compensation.

B. Rights of an authority (letter b)

Switzerland may also waive the surrender of objects or assets to the foreign
authority when a Swiss authority asserts rights over them. In our view, by
analogy with the rights of bona fide third parties referred to in let. c (cf. para.
55 below ), this covers rights in rem or limited rights in rem belonging to an
entity governed by Swiss public law, in particular federal, cantonal or commu-
nal authorities, the Confederation, cantons or communes, vested with public
power. Rights of lien for the benefit of the tax authorities and the question of
objects or assets required for Swiss proceedings are dealt with separately (art.
60 IMAC, respectively art. 74a para. 4 let. d IMAC).

C. Rights of bona fide third parties (letter c)

Art. 74a para. 4 IMAC also protects acquisition by “ persons not involved in
the offence ” acting in good faith.

The law does not refer to a third party, but to a person unrelated to the of-
fence, i.e. distinct from the accused. This concept excludes, in particular, a le-
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gal entity that is entirely controlled by the accused, where the latter continues
to exercise effective power over the assets resulting from the offence. On the
other hand, case law does not preclude any link with the offence, and recog-
nizes that persons who have received assets linked to the offence in good
faith may oppose their surrender to the requesting state.

The legal text also requires a certain link with Switzerland. In order to ben-
efit from the protection afforded by art. 74apara. 4 IMAC and to prevent sur-
render, the person concerned must demonstrate that he or she has acquired
the rights he or she is claiming in Switzerland or, failing that, that he or she is
resident in Switzerland if he or she acquired the rights abroad.

The rights claimed in respect of these objects or assets must be real rights or
limited real rights, such as a pledge, and not mere personal rights, such as a
contract. A right of retention of the goods may thus be the basis for refusal ol
delivery.

In application of the Swiss legal principle that criminal sequestration takes
precedence over civil sequestration in the event of conflict, a civil seques-
tration does not establish any substantive lien. It is merely a provisional mea-
sure designed to secure a claim, but does not prevent the return of objects or
assets to the foreign authority, as does a transfer order subsequent to the se-
questration.

It should also be noted that objects or valuables can only be retained in
Switzerland on the basis of art. 74a para. 4 IMAC if the claims of the foreigner
involved in the offence are not adequately protected in the requesting
state, either in the context of the current criminal proceedings or in other
civil or criminal proceedings. The protection of these claims is deemed ade-
quate in States bound by art. 6 par. 1 ECHR and subject to the subsidiary con-
trol of the Strasbourg bodies. As in the case of extradition, this presumption
should in our view be rebutted if there is clear evidence that these rights are
not being respected.

The notion of good faith under art. 74a para. 4 IMAC is understood in the
criminal sense (art. 70 CP) and not in the civil sense (art. 933 ff CC). A third
party acquiring assets in ignorance of the facts that would have justified con-
fiscation is therefore considered to be acting in good faith. On the other hand,
as soon as the third party is aware or cannot ignore these facts, he or she is no
longer protected. This is the case in particular when the third party was aware
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of the nature of the reward or proceeds of the offence, or should have pre-
sumed this in the light of the case in question. All circumstances must be tak-
en into account, such as the third party's ability to obtain information. Knowl-
edge of the de facto and de jure organs of a company is imputed to the latter.
In any event, the purchaser must have taken the most elementary precautions
and must take all necessary steps in good time to ascertain the origin of the
assets or object.

The burden of proof lies with the purchaser. The law does not require strict
proof in this respect, but rather that the third party make his good faith plausi-
ble. The enforcement authority should therefore limit itself to verifying
whether the purchaser's allegations are sufficiently precise and substantiated
to admit the plausibility of his claims. This should not exempt the third party
from proving the circumstances under which he acquired the object or assets,
such as the place and date of acquisition and the identity of the seller, and
from providing documentary proof of payment or remittance.

D. Need for proceedings or confiscation in Switzerland (let. d)

In some cases, objects or assets may be the subject of both mutual assis-
tance and domestic criminal proceedings in Switzerland, for example in
the case of money laundering offences. Art. 74a para. 4 let. d IMAC provides
that Switzerland may refuse to hand over the goods to a foreign authority if it
intends to confiscate them as part of a domestic criminal proceeding.

If the goods and assets are to be confiscated in Switzerland, confiscation in
Switzerland will generally take precedence over surrender to the foreign state.
For the rest, the choice of whether to favour Swiss or foreign criminal
proceedings will be governed by mainly pragmatic considerations, such as
the chances of success, efficiency, procedural economy, respect for the prin-
ciples of Swiss law, the possibility of sharing the confiscated assets with the
foreign state, or the risk of the assets being re-appropriated illegitimately in
the requesting state. In principle, if the requesting authority intends to return
the objects or valuables to the injured party, the Swiss authorities will order
the return even if these objects or valuables are also the subject of Swiss crim-
inal proceedings. If there is no direct victim of the offence, as in the case of
drug trafficking for example, the Swiss procedure should be preferred.
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In the event of competing foreign requests for surrender, the IMAC does
not contain a rule allowing the claims of one state to be preferred to those of
another. In principle, the rules set out in the previous paragraph will apply,
with Switzerland again enjoying very broad discretionary powers.

The interests of the requesting state may be taken into account in the con-
text of a sharing agreement (cf. art. 11 et seq. of the Swiss Civil Code, see para.
73 below ). In this respect, Switzerland has a wide margin of discretion, since
apart from the particular configuration provided for in art. 57 par. 3 let. a UN-
CAC, Switzerland has no international obligation to hand over confiscated as-
sets to the foreign authority. Its only obligation is to confiscate the proceeds
of crime (see not. art. 7 para. 2 let. a CBI). The requesting State has no right to
require Switzerland to proceed by means of a surrender within the meaning
of art. 74a IMAC, rather than by domestic confiscation for the benefit of the
Swiss treasury, which would be less favorable to the requesting State. Howev-
er, this discretion should not be used to circumvent the rules of international
law on mutual legal assistance and the resulting obligations of Switzerland. In
application of the principle of good faith, the Swiss authorities must refrain
from any unfair approach which would unilaterally favour Swiss interests tc
the detriment of foreign interests.

VIII. PARA. 5 - SUSPENSION OF SURRENDER

Art. 74 para. 5 IMAC states that surrender to the requesting state is suspend-
ed in the event of claims by entitled parties on the objects and assets until
the law is known. The legal text does not specify the circle of rightful
claimants, but in our opinion it concerns the injured party (art. 74a para. 4 let.
a), including any heirs, and third parties acting in good faith (art. 74a para. 4
let. b).

This provision also lays down the conditions under which the seizure may
be lifted and the objects or valuables handed over to these entitled par-
ties, either if the requesting State consents (let. a), in the case of para. 4 let. b
if the authority consents (let. b) or if the claim is recognized as well-founded
by a Swiss judicial authority (let. ¢). In our view, these conditions are alterna-
tive, in accordance with the wording of the law.

In the majority of cases, the rightful claimant who invokes his rights to the ob-
jects or assets in question will have to present a judgment from a Swiss
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court (art. 74a para. 5 let. c), the hypothesis of the consent of the requesting
State (art. 74a para. 5 let. a) or of the Swiss authority (art. 74a para. 5 let. b) ap-
pearing rare. If he does not already have the benefit of such a judgment, the
rightful claimant should therefore in principle bring an action for determina-
tion before a Swiss court. In case of doubt, the enforcement authority must
set a deadline for the beneficiary to file a civil action. The text of the law is
silent on the nature of the judicial decision, and it must therefore be assumed
that it includes both a final civil judgment on the merits, delivered at the end
of the procedure, and a substitute, such as a judicial settlement. It is only once
the Swiss courts have ruled on these rights that it is necessary to determine
whether the objects and valuables should be handed over to the requesting
state. In our view, a foreign judgment should also be admissible if it meets the
conditions for recognition in Switzerland.

That said, one author rightly considers that art. 74apara. 5 let. c is formulated
too absolutely, and that the competent authority should be able to decide on
the release of objects or assets to the rightful claimant when the legal situation
is clear, without the need for a civil judgment. This would typically be the
case where the right invoked is documented, and can therefore be easily
proven and evaluated. In this way, the civil judge would only intervene if there
were any doubt as to the rights of the interested party. This solution would
save procedural costs and possible interest charges for the various parties in-
volved.

IX. PARAGRAPH 6 - TAX LIENS

Pursuant to art. 60 para. 1 IMAC, applicable by reference to art. 74a para. 6
IMAGC, if the objects or assets are handed over without reservation of restitu-
tion, the customs lien or any other real security established by Swiss
customs or tax law cannot be enforced, unless the owner injured by the
offence is himself liable to pay. Waiver of this right of lien may be subject to
reciprocity (art. 60 al. 2 IMAC).

Art. 23 OEIMP, although relating to extradition, applies by analogy. This pro-
vision specifies the situations in which it is appropriate to invoke or
waive rights of lien in favor of the tax authorities, i.e. if the objects to be
handed over (a) are liable to confiscation in the requesting State or (b) belong
to a requesting State which, in the opposite case, does not waive its rights of
lien.
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X. PARA. 7 - DIVISION OF CONFISCATED ASSETS

Pursuant to art. 11 et seq. of the Swiss Criminal Code, the Confederation may
conclude agreements with a foreign state on the sharing of confiscated as-
sets. In principle, such agreements provide for a 50/50 sharing of the assets
between the states (art. 12 para. 3 PCSA). Derogations are possible, notably in
view of the nature of the offence, the location of the assets, the importance of
the foreign state's participation in the investigation, as well as customs be-
tween Switzerland and the foreign state, the guarantee of reciprocity, the in-
ternational context or the importance of damage to the interests of the foreign
state (art. 12 al. 3 CPA). It is also possible to deviate from this key if one state
has incurred greater costs or suffered greater damage than the other. The
amount allocated to Switzerland is then shared between the various authori-
ties in accordance with the procedures laid down by law (art. 3 ff. of the Swiss
Civil Liability Act). The skaring of confiscated assets between the Confedera-
tion and foreign states is referred to as external sharing. In principle, external
sharing presupposes that the foreign state grants reciprocity (art. 11 para. 2
CPA).

According to art. 74a para. 7, objects that devolve to Switzerland in execution
of a sharing agreement based on the PCVG are not handed over. Thus, if
part of the objects or valuables it hands over to the foreign authority could be
assigned to Switzerland under a possible subsequent sharing agreement, the
executing authority must make appropriate reservations in the operative part
of the closing decision. Similarly, the executing authority may postpone the
surrender if Switzerland intends to proceed with a division of the seized as-
sets in accordance with the PCSA, provided that the funds for which surren-
der is requested have not yet been the subject of a final decision in the re-
questing state.

XI. LEGAL REMEDIES

The decision of the Swiss executing authority on the surrender of the objects
or assets to the foreign authority is a final decision which may be appealed
to the Complaints Court of the TPF (art. 80¢ para. 1 IMAC). Anyone who is
personally and directly affected by the assistance measure and who has an in-
terest worthy of protection in its annulment or modification is entitled to ap-
peal (art. 80/ let. b IMAC). This includes the persons mentioned in para. 4 let.
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a-d, i.e. third parties who have a claim on the objects and assets to be handed
over (cf. supra para. 50). Appeals may be lodged for violation of federal law
(which in principle includes international law), including excess or abuse of
discretionary powers (art. 80i para. 1 let. a IMAC) or for illegitimate or mani-
festly incorrect application of foreign law, in cases covered by art. 65 IMAC
(art. 80i para. 11let. b IMAC). The time limit for appeals is 30 days from written
notification of the decision, subject to an appeal for denial of justice, which
may be lodged at any time. An appeal against the decision to close the proce-
dure has suspensive effect (art. 80/ para. 1 IMAC).

The IMAC system can sometimes lead to unsatisfactory situations, as it can
take several years between the seizure of assets and their handover. In such
circumstances, the admissibility of the appeal is exceptionally not conditional
on the existence of immediate and irreparable harm, in order to allow, for ex-
ample, the holder of a bank account to have the legality or proportionality of
the coercive measure reviewed by a judicial authority before the decision is
taken to release the assets or hand them over to the requesting state. Seizure
of objects or valuables without a decision on surrender within a reasonable
time also opens the way to an appeal for formal denial of justice.

The decision of the TPF can only be appealed to the TF in exceptional cas-
es, i.e. when the conditions of art. 84 FSCA are met. The case must be partic-
ularly important (para. 1). This is particularly the case when there is reason to
assume that the foreign procedure violates fundamental principles or contains
other serious defects (para. 2). Such a case may also be accepted when a legal
question of principle arises, when the previous instance has departed from
the case law of the Federal Court, or when the case is otherwise of extraordi-
nary importance. In particular, the Federal Supreme Court held that this was
the case with regard to the application of Art. 74a to the surrender of assets
for the purpose of enforcing a compensatory claim, insofar as it had not yet
ruled on the matter. In any case, the requirements for accepting such a case
are high. The time limit for lodging an appeal is ten days from notification of
the complete copy of the decision (art. 100 al. 2 let. b LTF). In principle, ap-
peals have suspensive effect (art. 103 al. 2 LTF). Violations of fundamental
rights under the ECHR may ultimately be brought before the ECtHR, subject
to the conditions laid down in the Convention.
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Art. 80 Preliminary examination

I'The request shall be subject to preliminary examination by the
cantonal or federal authority responsible for its execution.

2 If the request cannot be granted, the executing authority shall return it
to the requesting authority by the same channel through which it was
received.
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I. GENERAL

The procedural provision of Art. 80 IMAC applies after a request for mutual
assistance has been received by the competent implementing authority di-
rectly or after summary examination by the FOJ within the meaning of Art. 78
para. 2 IMAC. Par. 1 obliges the executing authority to conduct a prima facie
analysis of the request for mutual assistance. This is to ensure that all the con-
ditions for mutual assistance are met before ordering mutual assistance mea-
sures that may interfere with the rights of the persons concerned. Par. 2 sets
out the procedure to be followed in the event of inadequate requests for mu-
tual assistance.

The addressee of Art. 80 IMAC is the authority that conducts the mutual as-
sistance proceedings. In practice, these are in particular cantonal public pros-
ecutors' offices (Art. 55 para. 1 Code of Criminal Procedure), the Office of the
Attorney General of Switzerland or administrative criminal authorities (Art. 17
para. 4 and Art. 79 para. 2 IMAC) and the FO]J in cases under Art. 79a IMAC.

For mutual legal assistance with the USA, Art. 10 FSCA-RVUS contains a simi-
lar provision.

II. DEMARCATION FROM SUMMARY EXAMINATION
PURSUANT TO ART. 78 PARA. 2 IMAC

The summary examination pursuant to Art. 78 para. 2 IMAC takes place be-
fore the preliminary examination pursuant to Art. 80 para. 1 IMAC and is car-
ried out by the FOJ. In practice, the FOJ subjects all requests for mutual assis-
tance that it receives to summary examination - even if direct communication
would have been possible. The purpose of this provision is to ensure that the
specialist authority separates out requests for mutual assistance that clearly
cannot be complied with on the basis of the files. At the same time, the au-
thority responsible for executing the request for mutual assistance is identified
so that the request for mutual assistance can be forwarded or delegated to it -
if the FOJ does not execute the request itself. The examination density of the
preliminary examination pursuant to Art. 80 para. 1 IMAC is higher than that
of the summary examination pursuant to Art. 78 para. 2 IMAC, although there
is no clear demarcation - not least because of these fuzzy contours, the FOJ
has a great deal of discretion in the summary examination.

Miro Dangubic [ Marco Mignoli 359



Art. 80 IMAC

ITI. PRELIMINARY EXAMINATION

The request for mutual assistance must be subjected to a formal and substan-
tive preliminary examination. The specific requirements for mutual assistance
are derived from the relevant international treaties and, subsidiarily, from the
IMAC and the IMAC Ordinance (Art. 1 para. 1 IMAC), whereby, in accordance
with the so-called principle of favorability, the national provisions apply even
if they impose lower requirements for mutual assistance.

Formal aspects that must be regularly examined are, in particular, the lan-
guage, the form and the completeness of the content and the enclosures of
the request for mutual assistance. From a substantive point of view, it is typi-
cally examined whether the facts of the case have been presented in a legally
sufficient manner, whether there are grounds for refusal and whether the exe-
cution of the request appears to be proportionate. If the execution of the re-
quest for mutual assistance requires coercive measures, double criminality
must also be examined (cf. Art. 64 para. 1 IMAC).

Another check is whether Swiss procedural law, namely the Code of Criminal
Procedure and the Criminal Procedure Act, permits the requested measure.
However, a request for mutual assistance may also be granted (cf. Art. 80a
para. 1 IMAC) if not all the requested assistance measures are admissible: In
this case, the admissible measures will be executed and the requesting author-
ity will be informed which implementing acts are not enforceable in Switzer-
land.

If the processing of the request requires special expertise or up-to-date scien-
tific know-how and/or specialist knowledge concerning special matters of
Swiss law, the executing authority may obtain opinions from specialist author-
ities - such as the Federal Tax Administration (cf. Art. 24 para. 3 IMAC) or the
State Secretariat for Economic Affairs - as part of the preliminary examina-
tion. It is also permissible to consult files from other proceedings (e.g. criminal
proceedings or mutual assistance proceedings), data from the commercial reg-
ister or publicly accessible sources if they could be useful for the preliminary
examination. Orders to the police are also possible at this stage of the pro-
ceedings.

The question of who has party status in the mutual assistance proceedings
does not necessarily have to be answered at this stage of the proceedings, es-
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pecially since the parties in the mutual assistance proceedings are in any case
only established after the mutual assistance acts have been carried out.

Since the preliminary examination does not yet conclusively decide on the
granting and scope of mutual assistance, Art. 80 para. 1 IMAC merely provides
for a prima facie analysis of the request for mutual assistance. According to
the view expressed here, the executing authority should nevertheless already
carry out a careful check of the request for mutual assistance at this stage of
the proceedings: On the one hand, this can avoid costly and pointless criminal
procedural measures. On the other hand, in the case of inadequate requests
for mutual assistance (Art. 80 para. 2 IMAC), only a careful examination will
enable the requesting authority to take targeted action.

Within the framework of Art. 80 para. 1 IMAC, it is not necessary to examine
whether mutual assistance is to be restricted or refused due to conflicting es-
sential Swiss interests pursuant to Art. la IMAC. The FDJP is responsible for
such a decision, which can be requested within 30 days of the final ruling (cf.
Art. 17 para. 1 IMAC).

In the case of so-called supplementary letters rogatory, only a limited prelimi-
nary examination takes place, namely only the admissibility of the requested
measures is to be checked.

IV. POSITIVE PRELIMINARY EXAMINATION

If the result of the preliminary examination is positive, a summarily reasoned
ruling of acceptance is issued (Art. 80a para. 1 IMAC), in which the result of
the preliminary examination is recorded. This is followed by the requested
implementing measures, namely disclosure orders, house searches, seizures,
interrogations, secret surveillance measures and account freezes (cf. Art. 63 et
seq. IMAC). Subsequently, the rights of the parties (in particular the right to be
heard) are granted and the mutual assistance proceedings are concluded.
Even if the preliminary examination is positive, the executing authority can
still refuse mutual assistance.

V. NEGATIVE PRELIMINARY EXAMINATION

If the request for mutual assistance does not meet the requirements, this is
not recorded in a formal order. According to Art. 80 para. 2 IMAG, in this case
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the request for mutual assistance must be returned to the requesting authori-
ty. In addition to the refusal of mutual assistance, it is also possible at this
stage of the proceedings that the requesting authority is invited to supplement
or improve the request for mutual assistance. The reasons for the request or
refusal of mutual assistance must be given to the requesting authority.

If direct communication with the requesting state is possible, the executing
authority may itself take action vis-a-vis the requesting authority - even if the
FO]J has delegated or forwarded the request for mutual assistance to it. Other-
wise, the FOJ must be involved.

VI. PARTY RIGHTS AND LEGAL REMEDIES

In the run-up to the preliminary examination, potential parties have no right
to inspect files (Art. 80b para. 1 IMAC) and no right to make a preliminary
statement (Art. 30 para. 1 APA). Furthermore, there is no duty of disclosure to
the potential parties with regard to negative preliminary examinations, nor is
there any right of appeal against them. If the request for judicial assistance is
granted, the usual rules on party rights and appeals apply within the frame-
work of the corresponding judicial assistance proceedings.

The legal opinion of the two authors is independent of that of their employer.
Terms referring to persons apply equally to women and men.
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Art. 80a Consideration and execution

I The executing authority shall issue a summary ruling on whether to
consider the case and shall order the mutual assistance measures
permitted.

2 1t shall execute the mutual assistance measures in accordance with its
own procedural law.
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I. GENERAL

The procedural provision of Art. 80« IMAC is directed at the executing au-
thority and applies if the preliminary examination pursuant to Art. 80 para. 1
IMAC has been positive. Art. 80a para. 1 IMAC provides that the result of the
preliminary examination must be recorded in a decision on admissibility,
summarily justified, and that the necessary mutual assistance measures must
then be ordered. The applicable procedural law for these mutual assistance
measures is governed by Art. 80« para. 2 IMAC.

With the very general term legal assistance measure, Art. 80a IMAC refers
in particular to procedural acts in criminal proceedings within the meaning of
Art. 63 ff. IMAC.

The executing authority within the meaning of Art. 80z IMAC is the au-
thority that conducted the preliminary examination, i.e. in particular cantonal
public prosecutors (Art. 55 para. 1 CrimPC), the Office of the Attorney Gener-
al of Switzerland or administrative penal authorities (Art. 17 para. 4 and Art. 79
para. 2 IMAC) and the FOJ in cases under Art. 79a IMAC.

With regard to mutual legal assistance with the USA, Art. 10 BG-RVUS ap-
plies to the decision to grant mutual legal assistance and its execution.

II. THE DECISION TO GRANT MUTUAL LEGAL ASSISTANCE

The decision to grant mutual legal assistance is made following a positive pre-
liminary examination in accordance with Art. 80 IMAC. It states in particular
that the relevant substantive and formal requirements for granting mutual le-
gal assistance are met.

Apart from the cases regulated in Art. 18 para. 2 IMAC, the decision to grant
jurisdiction is in principle a formal prerequisite for the execution of mutual
assistance measures within the framework of minor mutual assistance. Unlike
the opening decision in criminal proceedings, it therefore has more than just a
declaratory effect.
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A. Content and form

7 The decision to grant jurisdiction is generally issued in writing. It must be des-
ignated as such and contain information on the right of appeal and a summary
of the reasons. The summary of the reasons may include the following points
in particular:

« details of the request for mutual assistance (date of the request, name of
the requesting authority, case number of the foreign criminal investigation,
criminal offenses that are the focus of this investigation, and the names of
the accused persons);

- a summary of the facts described in the request;
- the reason for the request;

- the legal basis for the mutual assistance proceedings, in particular the rele-
vant international treaties;

- the result of the formal and substantive preliminary examination of the
conditions for mutual assistance;

- the result of the examination of double criminality if coercive measures
are to be carried out;

« a dispositive provision; and

- the opening formula.

B. Combination with other orders

8 The order to enter into proceedings may be combined with other mutual as-
sistance orders. If the conditions are met, the following orders in particular
may be issued at the same time:

« Interim order in which mutual assistance measures are ordered;

- Interim order concerning the presence of persons involved in foreign pro-
ceedings (Art. 65¢ IMAC);

« Interim order authorizing the hearing by videoconference;

« Interim order concerning the conditions for so-called dynamic mutual as-
sistance (Art. 185 and 804" IMAC);

+ Final decision in accordance with Art. 804 IMAC.
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C. In the case of supplementary requests for mutual assistance

If the foreign law enforcement authority submits further requests for mutual 9
assistance in the same criminal proceedings in relation to the same set of
facts, these are referred to as supplementary requests for mutual assistance.
For these supplementary requests for mutual assistance, the executing author-
ity is not required to issue a new decision to enter the case, but may immedi-
ately order mutual assistance measures based on the original decision to enter
the case.

III. MUTUAL ASSISTANCE MEASURES

A. General

Mutual legal assistance measures are procedural acts that require the granting 10
of mutual legal assistance, namely criminal procedural acts such as:

- House searches (Art. 244 f. CrimPC);

« Interrogations (Art. 142 ff. CrimPC);

+ Obtaining written reports (Art. 145 CrimPC);

« secret surveillance measures (Art. 269 ff. CrimPC);
- orders for surrender (Art. 265 CrimPC) and

- seizures (Art. 263 ff. CrimPCQ).

There is no numerus clausus for possible mutual legal assistance measures — 11
the list in Art. 63 ff. IMAC is therefore not exhaustive.

Mutual legal assistance measures are, in the formal sense, interim orders. 12
B. Application of criminal procedure law

1. Sources of mutual legal assistance

Mutual assistance proceedings within the scope of the IMAC are governed 13
primarily by the relevant international treaties and, subsidiarily, by the IMAC
and the IMAC Implementing Act (Art. 1 para. 1 IMAC), whereby, in accor-
dance with the principle of favorability, national provisions also apply if they
impose less stringent requirements on mutual assistance. Since international
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treaties do not usually contain procedural provisions and the IMAC and the
IMAC do not completely regulate the procedure for minor mutual assistance,
other national provisions apply subsidiarily, namely the CrimPC and the VStrR
for criminal proceedings and the APA for other matters (see Art. 12 para. I
IMAQC).

2. CrimPC/VStrR

Art. 80a para. 2 IMAC states that the executing authority shall carry out mu-
tual assistance measures in accordance with its own procedural law, thus re-
peating the provision of Art. 12 para. 1 IMAC, according to which the CPC and
the VStrR apply mutatis mutandis to criminal procedural acts.

However, criminal procedure law only applies insofar as it regulates the exe-
cution or modalities of the mutual assistance measure. For example, Art. 244
et seq. StPO applies to house searches, Art. 266 StPO to seizures, Art. 269 et
seq. StPO to telecommunications surveillance, and Art. 142 et seq. StPO to in-
terrogations. CrimPC and Art. 142 ff. CrimPC must be observed for interroga-
tions.

Criminal procedure law does not play any further role based on Art. 80z para.
2 IMAC. In particular, it is not applicable to questions concerning the service
of orders and legal remedies.

3. Foreign procedural law

Certain international treaties and Art. 65 IMAC provide that certain rules of
evidence of the requesting state may be applied when carrying out criminal
procedural acts. This is generally only done at the express request of the for-
eign authority and if it is compatible with Swiss law. In practice, this provision
is applied in particular in the case of hearings, for example by instructing the
witness in accordance with foreign law.

IV. PARTY RIGHTS AND LEGAL REMEDIES

A. Party rights

Prior to the decision on admissibility and mutual assistance measures, poten-
tial parties have no right to inspect the files and no right to be heard in ad-
vance (Art. 806 para. 1 IMAC and Art. 30 para. 1 APA). Furthermore, there is
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no right to immediate notification of the decision on admissibility. In princi-
ple, the right to a fair hearing is guaranteed if the rights of the parties are
granted in advance of the final decision.

B. Legal remedies

The decision to grant access is not independently appealable. The indepen-
dent appealability of interim decisions (including mutual legal assistance
measures) is governed by Art. 80¢ para. 2 IMAC. According to this provision,
interim orders may be challenged independently if they cause an immediate
and irreparable disadvantage through the seizure of assets and valuables (lit. a)
or through the presence of persons involved in the foreign proceedings (lit. b).
Deficiencies in the mutual assistance procedure (including incorrect decisions
on admissibility or interim decisions) may be challenged in an appeal against
the final decision (Art. 80¢ para. 2 IMAC).

V. PROCEDURAL ISSUES

A. Time limits

Mutual assistance proceedings must be conducted expeditiously (Art. 17a
IMAC). However, there are no statutory time limits for conducting the pre-
liminary examination, issuing the decision on admissibility, or ordering crimi-
nal procedural measures.

In an obiter dictum in RR.2013.236-249, the Appeals Chamber of the Federal
Criminal Court considered that the question of admissibility should generally
be decided within a few days and should only take several weeks in complex
cases. However, this consideration has not yet become established practice.

B. Refusal of mutual assistance

A request for mutual assistance may be granted even if not all of the requested
acts of mutual assistance are admissible. In this case, the admissible criminal
procedural acts are carried out and the requesting authority is informed of
which acts cannot be carried out in Switzerland.

The executing authority may also refuse mutual assistance if it has complied
with the request for mutual assistance and carried out various acts of mutual
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assistance. In principle, this does not require a formal decision by the execut-
ing authority, but merely a notification to the requesting authority.

Note:
Terms in the text that refer to persons apply equally to women and men.
About the authors

The author is a federal prosecutor in the field of international mutual assis-
tance in criminal matters. His legal opinion is independent of that of his em-
ployer. The co-author is an assistant federal prosecutor in the field of cyber-
crime. His legal opinion is independent of that of his employer.
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Art. 800 Participation in the proceedings and access to the files

I The persons entitled may participate in the proceedings and have
access to the files provided this is necessary to safeguard their interests.

2 The rights provided for in paragraph 1 may be limited only:
a. in the interest of the foreign proceedings;

b. for the protection of an important legal interest if the requesting State
so requests;

c. because of the nature or urgency of the measures to be taken;
d. for the protection of important private interests;

e. in the interest of Swiss proceedings.



Art. 80b IMAC
3 Access to the files or participation in the proceedings may only be

denied in the case of files or procedural measures for reasons of
confidentiality.
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[. GENERAL

1 The parties to the proceedings concerning accessory legal assistance shall
have the right to a hearing in court, in particular to the issuing of rulings, to
inspect files, to express their views in advance and to the grounds for the rul-
ings. These party rights are typical of administrative proceedings under spe-
cial legislation. In addition to the IMAC and IMACO, they are enshrined in
the APA, which applies as subsidiary procedural law (Art. 12 para. 1 IMAC), al-
though a large part of current practice has developed on a caseby-case basis.

Art. 806 para. 1 IMAC regulates one aspect of the right to a fair hearing,
namely the right of access to documents and the right to participate. Art.
806 paras. 2 and 3 IMAC contain provisions restricting the right of access to
documents. Art. 806 IMAC is supplemented and specified by Art. 26, 27, 28
and 30 APA.

With regard to the 'right to participate' stipulated in Art. 806 para. 1 IMAC, it
should be noted that case law essentially derives the right to make a state-
ment from this and thus does not mean the right to participate in the foreign
criminal investigation.

The procedural provisions of Art. 806 IMAC are directed at the executing au-
thorities — in particular the cantonal public prosecutors (Art. 55 para. 1 Crim-
PC), the Office of the Attorney General of Switzerland or administrative penal
authorities (Art. 17 para. 4 and Art. 79 para. 2 IMAC) and the Federal Office of
Justice in the cases under Art. 792 IMAC. These are responsible for granting
the right to be heard. The holder of the rights, however, is the party to the
mutual assistance proceedings (“the entitled party”).

Art. 9 BG-RVUS contains an identical provision for mutual assistance with the
USA. Art. 52 and 55 para. 1 IMAC apply to extradition proceedings within the
scope of the IMAC.

II. HISTORY

Article 806 IMAC was included in the Act as part of the revision of the IMAC
of 4 October 1996 (which came into force on 1 February 1997) and its wording
has remained unchanged since then.
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The right to participate was not explicitly regulated in the version of the
IMAC that came into force on January 1, 1983. The right to inspect files, on
the other hand, was enshrined in Art. 79 para. 3 IMAC. With regard to the
right to inspect files, the former Art. 76 para. 3 IMAC stipulated that Art. 6, 26
and 27 APA also apply to its exercise in cantonal proceedings and that the re-
quest for legal assistance and the associated documents may be inspected by
the person entitled to do so insofar as this is necessary to safeguard his inter-
ests. The accused, who was not personally affected by the legal assistance
measure, should only be entitled to inspect the files if he was habitually resi-
dent in Switzerland, and then 'only in the interest of safeguarding his rights of
defense in foreign criminal proceedings' (Art. 79 para. 3 p. 2 and 3 IMAC in
the version in force until February 1, 1997).

[I. THE ENTITLED PARTIES

A. GENERAL

The right to inspect files and the right to participate within the meaning of
Art. 806 para. 1 IMAC are granted to the entitled parties. According to es-
tablished practice, the entitled party under Art. 806 para. 1 IMAC is the party
to the mutual assistance proceedings. Unlike the APA and the CrimPC, how-
ever, neither the IMAC nor the IMACO define who is a party in mutual assis-
tance proceedings. According to the practice of the Federal Supreme Court, a
party is someone who is personally and directly affected by a mutual assis-
tance measure and has a legitimate interest in its revocation or amendment.
Consequently, party status is based on the right of appeal within the meaning
of Art. 80/ let. b IMAC. This is no different in the scope of application of the
APA: the definition of a party in Art. 6 APA refers to the right to appeal under
Art. 48 APA.

B. PARTY STATUS

Unlike in a criminal investigation, the focus of the proceedings in a case of mi-
nor legal assistance is not on the accused, but on evidence and assets. Accord-
ingly, party status depends on the relationship to the evidence or asset. Gen-
erally speaking, the party in the legal assistance proceedings is the person
against whom a criminal procedural measure has been ordered or carried
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out. Consequently, the question of party status in mutual assistance proceed-
ings must be examined separately for each mutual assistance measure. Due to
the restrictive standard, only one person can have party status per mutual as-
sistance measure.

The requesting state does not have party status in the mutual assistance pro-
ceedings.

The following are examples of the persons who are considered to be parties —
and thus entitled parties within the meaning of Art. 80 para. 1 IMAC - in the
case of specific legal assistance measures:

« In the case of measures concerning a bank account, in principle only the
account holder, or in the alternative, the so-called “beneficial owner” and,
in exceptional cases, the bank managing the account.

« In the case of house searches (Art. 244 CrimPC), the person who has the
actual power of disposal over the searched premises. This can be either
the tenant or the owner.

« In the case of measures concerning motor vehicles, the vehicle owner.

« In the case of disclosure orders (Art. 265 CrimPC), the person obliged to
disclose.

« In the case of the search of persons (Art. 249 f. CrimPC), the searched
person.

+ In the case of the surrender for forfeiture or restitution, in addition the
bona fide third party (Art. 74a para. 4 let. c IMAC).

« In the case of interrogations under mutual assistance (Art. 142 ff. Crim-
PC), a distinction is made depending on the function of the person to be
interrogated: the accused and the person providing information in accor-
dance with Art. 178 let. d CrimPC are always granted party status. By con-
trast, witnesses only have the status of a party if their own statements alsc
concern them or to the extent that they can invoke a right to refuse to tes-
tify.

The above also have the status of a party in principle if they had to submit to
the corresponding criminal procedural measure in the context of Swiss crimi-
nal proceedings and the evidence collected in this regard is included in the le-
gal assistance proceedings.
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C. PROCEDURAL CONSEQUENCES OF PARTY STATUS

If a person is a party to the legal assistance proceedings, this means that they
are entitled to inspect the files and have the right to participate in the pro-
ceedings in accordance with Art. 804 para. 1 IMAC.

In principle, granting party status and party rights does not require a formal
decision, but refusal does. The decision by which the executing authority de-
nies the party status of a litigant and thus refuses the right of access to the
case-file and the right to participate is to be treated procedurally as a final de-
cree with regard to that person, which can be challenged by means of an ap-
peal to the Appeals Board of the Federal Criminal Court.

In assessing the party status, the executing authority has a discretionary
scope. In particular, it may also grant the rights of a party in the event of a
questionable party status and is not necessarily obliged to order the exclusion
of the party seeking justice.

The right to inspect files and to express oneself is subject to the requirement
of having one's domicile/registered office or address for service in
Switzerland.

IV. RIGHT TO INSPECT FILES

The right to inspect files under Art. 806 para. 1 IMAC should enable the party
to the mutual assistance proceedings to inform themselves about the case files
at the latest before the formal conclusion of the mutual assistance proceed-
ings (final ruling under Art. 804 IMAC or simplified execution under Art. 80c
IMAC), in particular to enable them to exercise their right to be heard in a
manner that is relevant to the case.

A.DUTY TO KEEP RECORDS AS A PREREQUISITE

The right to inspect records implies the duty of the legal assistance authorities
to keep records. The legal assistance authorities are specifically obliged to in-
clude in the records everything that is relevant to the case and may be deci-
sive for the decision. Typical records in a legal assistance case include:

- the (translated) request for legal assistance incl. enclosures;

- any requests for additional information;
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- the mutual assistance rulings issued;

- the delegation ruling from the Federal Office of Justice;
« the evidence intended for disclosure;

« party submissions; and

- the correspondence with the requesting authority relevant to the decision.

The following are not to be considered relevant: internal administrative
files created in connection with the execution of the legal assistance pro-
ceedings, in particular notes in the executing authority's files, copies of e-
mails between authorities or notes of telephone conversations.

In the context of international cooperation between law enforcement author-
ities, so-called coordination meetings are held time and again in advance of
or in the course of executing a request for mutual assistance. Within the scope
of the CrimPC, the Federal Supreme Court has ruled that international meet-
ings between law enforcement authorities that are limited to purely coordi-
nating matters are not covered by the obligation to keep minutes and thus do
not find their way into the criminal files. This principle also applies to mutual
assistance proceedings without further ado.

The question of whether or not a so-called spontaneous transmission under
Art. 67a IMAC that forms the basis of a later request for mutual assistance
should be included in the procedural files of a mutual assistance procedure
was essentially answered in the negative in the case law of the Federal
Supreme Court. If the report under Art. 672 IMAC is not or never added to
the mutual assistance files, however, there is — in effect — no legal protection
in connection with the unsolicited transmission. This contradicts the older
supreme court case law, according to which possible violations of Art. 67z
IMAC can in principle be challenged in the final decree. According to the
view presented here, spontaneous transmissions under Art. 672 IMAC are
only rarely essential to the legal assistance proceedings. This is because they
regularly do not contain any information for the legal assistance proceedings
that goes beyond the request for legal assistance. Due to the unclear legal situ-
ation described above, the executing authorities should nevertheless include
reports in accordance with Art. 67z IMAC in the legal assistance files in case
of doubt. A restriction of the inspection of files in this regard can still be ex-
amined based on Art. 806 para. 2 IMAC.
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In practice, the executing authorities usually open one mutual assistance pro-
cedure per mutual assistance request and create the files accordingly. Alterna-
tively, it is possible to open one mutual assistance procedure per piece of ev-
idence/asset. This makes particular sense if a large number of criminal pro-
cedural measures are carried out in the context of a mutual assistance request,
affecting different parties.

B. SCOPE OF THE RIGHT TO INSPECT FILES

The right of a party to mutual assistance proceedings to inspect files is by no
means all-encompassing. In particular, it is limited in personal terms to
those procedural files that are relevant to the party in question. Consequently,
there is no right of access to investigative actions or evidence collected for
which the person seeking justice does not have party status. The correspond-
ing information in this regard can also be made unrecognizable by the execut-
ing authority in the request for legal assistance. The same applies to facts that
are not relevant for this party.

C. MODALITIES OF THE RIGHT OF ACCESS TO THE FILE

The executing authority is responsible for maintaining the records and
granting access to the records. It decides what belongs in the case file and the
extent to which the party may inspect the records. Those seeking justice can
be confident that only those parts that are not subject to the right of access to
records have actually been removed or redacted.

Access to the files is granted upon request and usually takes place at the of-
fices of the executing authority. There is no right to the disclosure or delivery
of original files or copies. Nevertheless, many public prosecutor's offices pro-
vide the parties or their legal representatives with the procedural files in digi-
tal form. In certain cases, original files may be disclosed to an authorized at-
torney. If the party agrees, the legal assistance authority may send the files
electronically for inspection in accordance with Art. 26 para. Pis APA. How-
ever, there is no general right to electronic delivery.
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D. TIME OF GRANTING ACCESS TO THE FILES

Access to the files must be granted at the latest before the conclusion of the
mutual assistance proceedings (final ruling under Art. 80d IMAC or simplified
execution under Art. 80c IMAQ).

The right to access to the files under Art. 80b para. 1 IMAC exists as long as it
is necessary to safeguard the interests of the party to the mutual assistance
proceedings. Accordingly, the party no longer has the right to inspect the files
if the mutual assistance proceedings have been legally concluded (see also Art.
807 para. 2 and 807 para. 2 IMAC).

E. APPEALS PROCEDURE

For the purposes of conducting the appeal proceedings, the Appeals Court
of the Federal Criminal Court may request the executing authority to submit
the case file on the basis of Art. 57 para. 1 APA. The submission of the case file
is an official duty in the context of administrative assistance.

However, the executing authority's obligation to hand over the files to the
Complaints Board of the Federal Criminal Court applies only to those docu-
ments on which the contested decision is based, i.e. those files for which the
party has a right of access. According to practice, only these files are to be
made available to the Complaints Board of the Federal Criminal Court in the
corresponding form (i.e. with any covers removed). Consequently, the court of
appeal does not carry out any triage (e.g. by party).

If procedural documents that are essential for the decision are missing, the
Complaints Board of the Federal Criminal Court will, as a matter of practice,
contact the executing authority. If the executing authority again fails to pro-
vide the relevant documents to the court, this constitutes a violation of the
right to be heard, according to the case law of the Federal Criminal Court.

V.'RIGHT TO PARTICIPATE'

The case law essentially derives the right to make representations in ad-
vance from the 'right to participate' mentioned in Art. 806 para. 1 IMAC.

Further 'participation rights' in mutual assistance proceedings also arise in
particular from the provisions of the IMAC and the CrimPC.
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A. RIGHT TO MAKE REPRESENTATIONS IN ADVANCE

The right to make a statement in advance (Art. 804 para. 1 IMAC in conjunc-
tion with Art. 30 APA) is the core element of the right to be heard. In the case
of minor legal assistance, this right exists only with regard to the final ruling
(Art. 80d IMAQ). It is safeguarded if the party is invited to submit a written
statement before the conclusion of the legal assistance proceedings, listing
the evidence/assets intended for handover. This gives the party the opportu-
nity to comment on the legal assistance proceedings, to submit requests and,
if necessary, to submit evidence. In practice, the executing authority sets a
deadline for the party to submit its statement and at the same time asks
whether it irrevocably agrees to the simplified procedure under Art. 80¢
IMAC. The deadline for the statement should not be shorter than 10 days.
When setting the deadline, the complexity of the legal assistance proceedings
and the volume of the case file must be taken into account. In certain circum-
stances, the executing authority can extend the deadline. However, there is no
right to an oral hearing.

The following party rights in legal assistance proceedings correlate with the
right to make a statement in advance or have an auxiliary function in this
regard:

« the right to be informed of rulings (Art. 807 IMAC and Art. 34 para. 1
APA);

« the right to inspect files (Art. 806 para. 1 IMAC and Art. 26 et seq. APA);

« the right to the grounds for the ruling (Art. 80z and 804 IMAC and Art. 35
para. 1 APA);

- right to representation and free legal aid (Art. 21 IMAC and Art. 29 para. 3
FC).

B. DIFFERENTIATION FROM ART. 65A IMAC

The rights of the parties in the mutual assistance proceedings must be distin-
guished from the rights to participate in the gathering of evidence in the for-
eign criminal investigation on which the mutual assistance proceedings are
based.
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If the requesting state requests, based on its procedural law, that the accused,
a co-accused or the private claimant or their legal counsel, for example, be
present in Switzerland during the taking of evidence, the executing authority
may grant this request on the basis of Art. 652 /MAC or analogous treaty pro-
visions. In terms of the subject matter, the right to participate primarily con-
cerns interrogations (Art. 142 et seq. CrimPC). It would also be conceivable to
participate in inspections (Art. 193 CrimPC) and in the collection of expert
opinions (cf. Art. 185 CrimPC). However, the parties to the foreign criminal in-
vestigation do not have the status of parties to the legal assistance proceed-
ings.

VI. RESTRICTIONS

The right to be heard is not absolute. It is limited in particular by overriding
public interests or the legitimate interests of third parties. With regard to the
right to inspect files, Art. 806 para. 2 IMAC governs the grounds that justify a
restriction, and Art. 806 para. 3 IMAC specifies the principle of proportionali-
ty in this context.

With regard to the right to make prior representations, it is not clear to
what extent the provisions of Art. 804 paras. 2 and 3 IMAC could be relevant.

The provisions of Art. 804 paras. 2 and 3 regarding restrictions only apply it
there is a right of access to the file: i.e. the specific piece of file material is in
the case file (and is therefore particularly crucial) and it is of relevance to the
person requesting access to the file. In addition, the claim must also exist in
terms of time, which means that the legal assistance proceedings must in prin-
ciple be nearing their formal conclusion.

A. REASONS FOR RESTRICTION (ART. 808 PARA. 2)

The alternative grounds for restriction of the right of access to files are set out
in Art. 806 para. 2 let. a—e IMAC. However, this very generally formulated
list is not exhaustive: in particular, according to case law, the right of access
to files can also be restricted on the basis of Art. 27 APA.
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1. In the interests of the requesting state (lit. a and b)

The right to inspect files can be restricted in the interests of the requesting
state, namely “in the interests of foreign criminal proceedings” (Art. 806 para.
2 let. a IMAC) or “to protect an essential legal interest, provided that the re-
questing state requests it” (Art. 804 para. 2 let. b IMAC).

As Heimgartner has already correctly recognized, both alternatives require at
least an implicit request by the requesting authority to restrict the right to in-
spect files. In the case of these alternatives, which cannot be clearly distin-
guished, the restriction can ultimately only relate to certain sections of the re-
quest for mutual assistance or its enclosures. Reasons for a request by the re-
questing authority to limit the right to inspect files could include, in particular:

« risk of collusion in the foreign criminal investigation;
- internal and external security of the requesting state;

- security of persons involved in the foreign criminal investigation (witness-
es, informants, suspects, experts, translators and members of law enforce-
ment authorities or their relatives);

« private interests such as medical files or manufacturing, business and
patent secrets in the requesting state.

When considering the restriction of the right to inspect files, particular ac-
count must be taken of the fact that the principle of trust applies under in-
ternational law, i.e. that in principle the accuracy of statements made by the
requesting authority can be trusted. Thus, the requested authority is not re-
quired in principle to check whether, for example, there is actually a risk of
collusion in the foreign criminal investigation.

2. Nature or urgency of the measure to be taken (c)

Art. 806 para. 2 let. ¢ IMAC states that the right to inspect files may be re-
stricted due to the nature or urgency of the measures to be taken. According
to the message, this variant should in particular make it possible to restrict a
party's access to the file in the run-up to seizure (Art. 263 et seq. CrimPC) and
confiscation (Art. 69 et seq. SCC). In contrast, legal doctrine associates the
provision with secret surveillance measures (Art. 269 et seq. CrimPC).
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According to the view presented here, Art. 806 para. 2 let. ¢ IMAC is a dead
letter, since no constellations can be identified in which the scope of applica-
tion could take effect: on the one hand, in the run-up to criminal procedural
measures such as seizure, observation and the surveillance of postal and
telecommunications traffic, there is no right to inspect files anyway. On the
other hand, the rights of the parties must be granted in advance of the final
decree. It is no coincidence that there is no relevant case law on the provi-
sion.

3. Protection of essential private interests (lit. d)

The right of access to files may also be restricted in order to protect important
private interests (Art. 806 para. 2 let. d IMAC). The protection of private con-
fidentiality interests is concerned with safeguarding the private and secret
spheres. This may include medical files or manufacturing, business and patent
secrets.

4. In the interests of Swiss proceedings (let. e)

If criminal investigations are being conducted in Switzerland and in the re-
questing state that are factually connected, the inspection of files in the legal
assistance proceedings may be restricted in the interests of the Swiss criminal
investigation (Art. 804 para. 2 let. e IMAC). In this context, particular consid-
eration should be given to the risk of collusion in the Swiss criminal proceed-
ings or the safety of persons involved in the Swiss criminal investigation (wit-
nesses, respondents, experts, translators and members of the prosecuting au-
thorities or their relatives).

5. Significant public interests of the Confederation or the cantons (Art.
27 para. 1let. a APA)

The implementing authority may also refuse access to the file if significant
public interests of the Confederation or the cantons, in particular the internal
or external security of the Confederation, require confidentiality (Art. 27 para.
1 let. a APA). According to the Federal Criminal Court, there is a particular in-
terest in ensuring the safety of informants and contacts and in not disclosing
the manner in which the Swiss authorities and their missions abroad obtain
information. In practice, this has mainly involved statements by the Federal
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Department of Foreign Affairs for the attention of the Federal Office of Justice
regarding the institutions of the requesting state.

B. LIMITS TO THE REFUSAL OF ACCESS

Access may only be refused for specific items for which there are reasons of
secrecy (Art. 806 para. 3 IMAC). Consequently, the refusal is to be limited to
the strict minimum required, and the remaining and thus non-secret content
of the files or the relevant file piece is to be made accessible in a suitable form
(by singling out, covering the passages to be kept secret, the names and identi-
fying information of authors and contact persons, etc.).

C. PROCEDURAL ISSUES

Art. 80 para. 2 IMAC is a so-called discretionary provision. The executing
authority thus has a margin of discretion in deciding whether — under the giv-
en conditions — a restriction of the access to the records should be made.

According to case law, the executing authority may not base its final ruling on
secret parts of the records that are inaccessible to the parties. If it wishes to
rely on a secret document to the detriment of a party, it must give that party
oral or written notice of the essential content of the secret document and the
opportunity to comment on it.

A restriction of access to the file under Art. 806 para. 2 IMAC can only be
challenged in the context of the final ruling.

The author is a federal prosecutor in the field of international mutual assis-
tance in criminal matters. His legal opinion is independent of that of his em-
ployer. The author is a research associale at the University of Zurich. Terms in
the text that refer to persons apply equally to women and men.
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Art. 80c¢ Simplified execution

1 The persons entitled, and in particular the holders of documents,
information or assets may consent to handing them over without
formality at any time prior to the conclusion of the proceedings.
Consent is irrevocable.

2 If all the persons entitled give their consent, the competent authority
shall make a written record thereof and conclude the proceedings.

3 If only some of the documents, information or assets required are
handed over, the ordinary proceedings shall be followed for the
remaining part.
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Art. 80c IMAC

I. GENERAL

Art. 80c IMAC applies when an entitled person expressly consents to mutual
legal assistance being provided to a requesting state. In this respect, the provi-
sion in the minor mutual legal assistance law is sometimes understood as a
counterpart to simplified extradition under Art. 54 IMAC, which aims to con-
clude mutual legal assistance proceedings efficiently and by mutual agree-
ment. Almost identical provisions on “simplified execution” can also be found
in mutual legal assistance agreements with Italy (Art. XX EUeR CH-I) and the
USA (Art. 12a BG-RVUS).

Since no special formalities are required and no legal remedies are available,
the procedure is much faster than in ordinary mutual assistance proceedings.
The provision thus serves to simplify and accelerate proceedings in accor-
dance with the principle of acceleration enshrined in Art. 17a IMAC.

IT. HISTORY AND PURPOSE

Art. 80c IMAC was incorporated into the law as part of the revision of the
Mutual Assistance Act of October 4, 1996 (in force since February 1, 1997), and
the wording has remained unchanged since then. The background to this revi-
sion was the political will to accelerate and simplify mutual legal assistance
proceedings, as repeated appeals against interim orders had previously caused
considerable delays. In particular, the practice of lodging appeals at every
stage of the proceedings sometimes meant that it was possible to wait for the
statute of limitations to expire on the offenses being prosecuted abroad.

Since this revision, it has been possible, under certain conditions, to transmit
objects of mutual legal assistance already during the course of the proceed-
ings. If mutual legal assistance proceedings involve different objects of mutual
legal assistance, such as several interrogation reports or various files, the pro-
ceedings can be split up. For those parts to which the entitled parties have
expressly and irrevocably consented, simplified execution is possible in accor-
dance with Art. 80c IMAC. With regard to the remaining, still disputed ob-
jects, the proceedings are continued in the ordinary course and concluded
with (partial) final decisions in accordance with Art. 80d IMAC (cf. Art. 80c
para. 3). The transmission of individual objects of mutual legal assistance
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therefore no longer necessarily requires the conclusion of the entire mutual
legal assistance proceedings.

5 The benefits of simplified execution are obvious: mutual legal assistance
proceedings can be significantly accelerated, as time-consuming and costly
steps (justification of a final decision, appeal proceedings) are no longer nec-
essary. An analysis by the Federal Office of Justice from 2020 shows that, par-
ticularly in the case of economic crimes, the median average duration of pro-
ceedings is reduced by around four months as a result of simplified execution.

III. INTERPRETATION OF ART. 80C IMAC

A. Paragraph 1: Scope of entitlement and consent

1. Entitled persons

6 Entitled persons within the meaning of the IMAC are those persons who
have party status in the mutual assistance proceedings. Neither the IMAC nor
the Mutual Assistance Ordinance (IRSV) expressly define who is a party;
therefore, the relevant authority is the case law of the Federal Supreme Court,
according to which a party is anyone who is personally and directly affectec
by a mutual assistance measure and has an interest worthy of protection in its
revocation or amendment. Consequently, party status is based on the right to
appeal pursuant to Art. 80/ lit. b IMAC.

7 The decisive factor here is the person's relationship to the evidence or asset
concerned. In mutual legal assistance proceedings, for example, the person
against whom the coercive measure is directed or on whom it has been car-
ried out is generally entitled to appeal. For example, in the case of the disclo-
sure of bank documents, the account holder (but not, as a rule, the bank itself)
is entitled to lodge an appeal. For a more detailed description of the entitled
parties and party status, please refer to the commentary by Dangubic Mirc
and Stelzer-Wieckowska Marta on Art. 80b above.

2. Scope of party rights

8 Authorized parties have comprehensive party rights in mutual assistance
proceedings, in particular the right to a fair hearing, access to files, and notifi-
cation of decisions (see, for example, Art. 80b IMAC).
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In mutual legal assistance proceedings, they may either raise objections
(whereupon the authority issues a final decision subject to appeal pursuant to
Art. 80d IMAC) or consent to the surrender (Art. 80c IMAC). The rights of the
parties are laid down in Art. 80b IMAC, which was newly introduced in the
same 1997 revision. According to this, the executing authority must inform the
entitled parties about the request for mutual legal assistance and the files at
the latest before the conclusion of the proceedings, so that they can comment
appropriately.

According to the opinion expressed here, consent to simplified execution
does not entail a complete waiver of the right to be heard by the entitled
parties, especially since party rights can in principle be exercised until the
proceedings are legally concluded. For example, it is possible that the person
concerned may consent to the transmission of the interrogation transcript to
the foreign authority during an interrogation and at the same time request and
obtain access to the case files.

What can the consent refer to? According to Art. 80c para. 1 IMAC, the enti-
tled parties may “consent to the disclosure of the same until the conclusion of
the proceedings, whereby “the same” refers to “documents, information, or
assets.” This refers to the classic objects of mutual legal assistance that are
transmitted within the framework of so-called minor mutual legal assistance.
This primarily covers potential evidence that has been obtained by means of
evidence-gathering or coercive measures. In addition to edited or seized data
carriers and documents, “information” is also regularly understood to mean
the transmission of interrogation transcripts.

3. Form and timing of consent

Article 80c(1) itself does not prescribe any particular form — it merely states
that the entitled parties “may ... consent” Consent can therefore be given ver-
bally or in writing. However, for reasons of legal certainty and preservation of
evidence, the written form is strongly recommended. The mutual legal assis-
tance judge must formally record the premature conclusion of the mutual le-
gal assistance proceedings — although the conclusion does not require justifi-
cation, it must at least record the consent of the parties involved.

Furthermore, particularly in the case of persons not represented by a lawyer,
the wording of Art. 80c IMAC and the fact that the corresponding declaration
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is irrevocable and therefore entails a waiver of legal remedies should be ex-
plained.

Consent may be given “until the conclusion of the proceedings.” 1t follows from
this that, in principle, consent may be given at any time until the conclusion
of the specific mutual assistance proceedings in Switzerland to the competent
Swiss executing authority. This conclusion is reached either by a final deci-
sion in accordance with Art. 80d IMAC or — in the case of consent — by an in-
formal final decision in accordance with Art. 80c para. 2 IMAC following
transmission abroad.

A further prerequisite for the effectiveness of the consent is that the objects
of mutual legal assistance concerned are specifically identified. A blanket o1
precautionary consent — for example, at the beginning of the proceedings — is
therefore excluded. A lack of detailed information on the scope and content
of the seized documents at the time of the declaration of consent does not af-
fect its validity, provided that the documents concerned are sufficiently iden-
tifiable. Finally, once all entitled parties have given their consent, the docu-
ments can be transmitted immediately.

B. Paragraph 2: Procedure in the event of full consent
(conclusion of proceedings)

Paragraph 2 regulates the procedure to be followed when all entitled parties
have given their consent. In this case, “the competent authority shall record
the consent in writing and conclude the proceedings” The legislature there-
fore requires a formal act of termination of proceedings, but without examin-
ing the substance of the conditions for mutual legal assistance. In practice, the
authority issues a signed confirmation stating that all necessary consents have
been obtained. In this transfer order, it also specifies the documents to be
handed over and declares the proceedings to be closed. The principle of spe-
ciality under Art. 67 IMAC applies here as in ordinary mutual assistance pro-
ceedings and is brought to the attention of the requesting authority or the
Federal Office of Justice by the executing authority.

In the absence of a complaint, there is no legal remedy against the transfer
(order). This prevents the transfer of evidence, information, or assets to the
foreign authority from being subsequently questioned, in the interests of legal
certainty.
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However, the right of appeal is open if the validity of the consent is contested
by analogy with Art. 23 ff. CO due to defects of consent and the error was
not the fault of the person concerned. In this case, all circumstances of the
case must be examined, in particular whether the executing authority caused
the error or otherwise violated good faith. In accordance with a relevant Fed-
eral Supreme Court decision, this is not the case if the authority simultane-
ously requests the person concerned to confirm receipt of certain documents
and to consent to simplified execution. In this case, the executing authority
was entitled to assume that the person concerned's signed confirmation con-
stituted valid consent to simplified execution.

C. Paragraph 3: Partial consent

Paragraph 3 takes into account the possibility that consent may not be ob-
tained for the entire scope of the request for legal assistance. This regulates
the case of partial consent or division of the proceedings. In practical terms,
this means that the authority may divide the legal assistance proceedings. For
those parts to which the entitled parties have consented, the procedure is
concluded in a simplified manner (immediate disclosure of these documents
in accordance with para. 2). With regard to the remaining parts of the request
for which no consent has been given, the authority continues with the regular
procedure and ultimately issues a reasoned final decision in accordance with
Art. 80d IMAC.

In practice, this provision is of great importance. It is not uncommon for the
entitled parties to initially give their consent only for part of the evidence col-
lected in order to first consult with any legal representatives or other authori-
ties regarding the rest. For the authorities, this means additional work due to
parallel proceedings, but it also allows for the rapid transmission of undisput-
ed evidence. This approach theoretically carries the risk of contradictory de-
cisions: this could occur if the entitled party consents to the simplified trans-
mission of only part of the evidence collected, appeals against the final deci-
sion concerning the remaining evidence, and the Appeals Chamber considers
that the conditions for mutual legal assistance have not been met. Given that
appeals in mutual legal assistance matters are statistically rarely successful,
with very few of these favorable decisions having any material effect, this risk
is considered to be low and must be accepted by the executing authority.

Comments:
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The legal opinion of the two authors is independent of that of their employer.
Terms referring to persons apply equally to women and men.

BIBLIOGRAPHY

Bussmann Adrian, Kommentierung zu Art. 80h IRSG, in: Niggli Marcel
Alexander/Heimgartner Stefan (Hrsg.), Basler Kommentar, Internationales
Strafrecht, IRSG, GwU, Basel 2015.

Dangubic Miro/Stelzer-Wieckowska Marta, Kommentierung zu Art. 80b
IRSG, in: Ludwiczak Glassey Maria/Staffler Lukas (Hrsg.), Onlinekommentar
zum Bundesgesetz iiber internationale Rechtshilfe in Strafsachen — Version:
25.2.2025: https://onlinekommentar.ch/de/kommentare/irsg80b, besucht am
17.7.2025.

Dangubic Miro/Werndli Patricia, Rechtshilfeweise Herausgabe von Einver-
nahmeprotokollen aus inlindischen Verfahren — unter besonderer Beriick-
sichtigung von TPF 2020 180, forumpoenale 3 (2023), S. 212—-216.

Heimgartner Stefan/Niggli Marcel Alexander, Kommentierung zu Art. 80c
IRSG, in: Niggli Marcel Alexander/Heimgartner Stefan (Hrsg.), Basler Kom-
mentar, Internationales Strafrecht, IRSG, GwU, Basel 2015.

Ludwiczak Glassey Maria, Entraide judiciaire internationale en matiere pé-
nale, Precis de droit suisse, Basel 2018.

Ludwiczak Glassey Maria, Kommentierung zu Art. 80c IRSG, in: Ludwiczak
Glassey Maria/Laurent Moreillon (Hrsg.), Petit Commentaire, Loi sur I'en-
traide pénale internationale, Basel 2024.

Remund Cédric/Thormann Olivier, Rechtshilfe in Strafsachen in: Bazzani
Claudio/Ferrari-Visca Reto, Nadelhofer Simone (Hrsg.), Interne Untersuchun-
gen, Eine umfassende Darstellung der rechtlichen und praktischen Aspekte,
inklusive Amts- und Rechtshilfe und Kooperation mit Behorden, Ziirich 2022.

Stelzer-Wieckowska Marta, Die kleine Rechtshilfe in Strafsachen: grun-
drechtliche Stellung der betroffenen Person, Ziirich 2022.

400 Krisztina Balogh /| Dominik Reichle


https://onlinekommentar.ch/de/kommentare/irsg80b

Art. 80c IMAC

MATERIALS

Botschaft betreffend die Anderung des Rechtshilfegesetzes und des Bundes-
gesetzes zum Staatsvertrag mit den USA iiber gegenseitige Rechtshilfe in
Strafsachen sowie den Bundesbeschluss iiber einen Vorbehalt zum Europdis-
chen Ubereinkommen iiber die Rechtshilfe in Strafsachen vom 29.3.1995, BBI

1995 11 1 ff., abrufbar unter https://[www.fedlex.admin.ch/eli/fga/
1995/3 1 1_1/de, besucht am 28.7.2025.

Bundesamt fiir Justiz, Internationale Rechtshilfe in Strafsachen, Wegleitung, 9.

Aufl. 2009, abrufbar unter https://www.rhf.admin.ch/rhf/de/home/strafrecht/
wegleitungen.html, besucht am 28.7.2025.

Eidgenossische Finanzkontrolle, Evaluation der internationalen Rechtshilfe in
Strafsachen, EFK-18293, 22. Juni 2020, abrufbar unter https://www.efk.ad-

min.ch/wp-content/uploads/publikationen/berichte/sicherheit_und_umwelt/

justiz_und_polizei/18293/18293be-endgueltige-fassung-v04-d.pdf,  besucht
am 28.7.2025.

Krisztina Balogh / Dominik Reichle 401


https://www.fedlex.admin.ch/eli/fga/1995/3_1_1_1/de
https://www.fedlex.admin.ch/eli/fga/1995/3_1_1_1/de
https://www.rhf.admin.ch/rhf/de/home/strafrecht/wegleitungen.html
https://www.rhf.admin.ch/rhf/de/home/strafrecht/wegleitungen.html
https://www.efk.admin.ch/wp-content/uploads/publikationen/berichte/sicherheit_und_umwelt/justiz_und_polizei/18293/18293be-endgueltige-fassung-v04-d.pdf
https://www.efk.admin.ch/wp-content/uploads/publikationen/berichte/sicherheit_und_umwelt/justiz_und_polizei/18293/18293be-endgueltige-fassung-v04-d.pdf
https://www.efk.admin.ch/wp-content/uploads/publikationen/berichte/sicherheit_und_umwelt/justiz_und_polizei/18293/18293be-endgueltige-fassung-v04-d.pdf

Art. 80c IMAC

402 Krisztina Balogh / Dominik Reichle



ATTENTION: This version of the commentary is an automatically generated
machine translation of the original. The original commentary is in German. The

translation was done with www.deepl.com. Only the original version is authoritative.
The translated form of the commentary cannot be cited.

COMMENTARY ON

Art. 80d IMAC

A commentary by Krisztina Balogh / Dominik Reichle

SUGGESTED CITATION

Krisztina Balogh/Dominik Reichle, Commentary of art. 80d IMAC, in: Maria
Ludwiczak Glassey/Lukas Staffler (eds.), Online Commentary of the Federal
Act on International Mutual Assistance in Criminal Matters

Short citation: OK-Balogh/Reichle, art. 80d IMAC N. XXX.

Art. 804 Conclusion of the mutual assistance proceedings

When the executing authority determines that the request is completely
or partially executed, it shall issue a ruling giving reasons on whether
mutual assistance is granted and to what extent.
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I. GENERAL

Art. 80d IMAC requires the executing authority to settle a request for legal as-
sistance in whole or in part by means of a formal final decision after comple-
tion of the execution. Since the revision of the Mutual Assistance Act of Octo-
ber 4, 1996 (in force since February 1, 1997), this final decision has formed the
cornerstone of the procedure: it constitutes the final decision by which the
authority determines the admissibility and scope of mutual assistance.

Before a final decision is issued, no information or evidence may be dis-
closed to the requesting state. Exceptions apply in particular to unsolicited
transmission pursuant to Art. 67a IMAC, the transmission of electronic traffic
data pursuant to Art. 18b IMAC, early transmission pursuant to Art. 80d™s
IMAGC, and simplified transmission pursuant to Art. 80c IMAC.

Depending on the enforcement authority, the final decision is issued either
by the authority responsible for enforcement (such as a cantonal public prose-
cutor's office or the Office of the Attorney General of Switzerland, cf. Art. 78 f.
IMAC) or, less frequently, by the Federal Office of Justice (FOJ), provided that
it itself decides on the granting and scope of mutual legal assistance (cf. Art.
79a IMAG; Art. 28 ff. BG-RVUS).

Finally, mutual legal assistance proceedings are concluded by means of a final
decision in cases where no other type of settlement is appropriate, namely
non-acceptance (Art. 78 para. 2 IMAC), non-admissibility (Art. 80 para. 2
IMAC) or informal settlement in a simplified procedure (Art. 80c IMAC). In
this regard, settlement by means of a final decision is also understood in legal
doctrine as subsidiary.

II. PROCEDURE FOR ISSUING THE FINAL DECISION

The issuance of a final decision requires that the executing authority consider
the foreign request to be “settled’. This is the case when all admissible mutual
assistance measures have been carried out and the results are ready for trans-
mission — i.e., a formal or substantive decision can be made on the requests
made in the request. Accordingly, the (partial) conclusion of the mutual assis-
tance proceedings by means of a final decision is also a prerequisite for trans-
mission abroad.
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In many cases, mutual assistance is completed in full; but the law expressly
provides that a final decision may also constitute the conclusion of part of
the request. The authority may therefore — in the exercise of its discretionary
powers — conclude a mutual legal assistance case in several stages, provided
that this is justified by objective reasons (e.g., if certain documents are already
available but others are not yet available). Separate (final) orders must be is-
sued later for any parts of the request that are still pending, as soon as they
can be executed and the relevant conditions are met.

If a mutual legal assistance decision does not require a prior interim order, or-
ders to proceed, interim orders, and final orders can be combined. This con-
centrated approach aims to speed up the proceedings. Direct orders for initial
and final decisions are possible and appropriate wherever the final decision is
not preceded by separate procedural steps in which the right to be heard must
be granted. This may be the case, for example, when existing files are consult-
ed, court documents are served, or criminal record extracts are issued.

Once a request for legal assistance has been executed, i.e., when the executing
authority considers the request to have been fulfilled in whole or in part, the
persons entitled must be given the opportunity to exercise their right to be
heard in accordance with Art. 30 para. 1 of the APA. For this purpose, a no-
tice of the impending final decision shall be issued. This right to prior com-
ment applies exclusively to the final decision (and not to the preliminary or
interim decision) and is deemed to have been upheld if the party concerned is
expressly informed of the evidence to be disclosed before the decision is is-
sued and is given an adequate period of time to comment. In the case of the
disclosure of bank documents, the bank has the right to inform its customers
about the request for legal assistance after any prohibition on disclosure has
been lifted (Art. 80n para. 1 IMAC).

In this case, and in particular if the customer is resident or domiciled abroad,
the executing authority must wait for a reasonable period of time between
lifting the prohibition on disclosure and issuing the final decision so that the
bank customer can take note of the proceedings and, if necessary, participate
in them or designate a domicile for service in Switzerland.

The executing authority must, in principle, expedite the mutual assistance
proceedings in accordance with the requirement of prompt execution un-
der Art. 17a IMAC. In this regard, the Federal Supreme Court has ruled that a
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period of seven and a half years between the receipt of the request and the fi-
nal decision of the FOJ, as well as periods of inactivity of one and a half and
three years, respectively, constitute a violation of the requirement of expedi-
tiousness, but that such delays must not be to the detriment of the requesting
state.

III. STRUCTURE AND CONTENT OF THE FINAL DECISION

A typical final decision in mutual legal assistance usually contains the follow-
ing elements: (a) description of the facts or a summary of the request and
the essential course of the proceedings (including submissions by the parties
involved); (b) a legal assessment with an examination of the admissibility re-
quirements (including double criminality, guarantees of specialty, possible
grounds for exclusion under Art. 2 ff. IMAC, etc.) and the question of scope;
and (c) the dispositive, which describes the substantive decision and, if appli-
cable, the order for surrender. Also listed are (d) the information on legal
remedies (with deadline and jurisdiction) and (e) the costs regulation, if rel-
evant (as a rule, no procedural costs are charged). The signature of the com-
petent person (e.g., the public prosecutor conducting the proceedings or the
case officer at the FOJ) concludes the order.

In addition, the final decision specifies the extent to which mutual legal as-
sistance is granted. Specifically, it must indicate what information may be
transmitted to the requesting state, and the documents to be surrendered
must be precisely identified.

The final decision must be justified in writing (Art. 80d IMAC requires a
‘reasoned decision’). This formal requirement to state reasons gives concrete
form to the constitutional right to a fair hearing (Art. 29 para. 2 of the FC) in
mutual assistance proceedings.

The reasons for a decision must be formulated in such a way that the person
concerned can, if necessary, challenge it in an appropriate manner. This is
only possible if both the person concerned and the appellate authority can
form an opinion on the scope of the decision. In this sense, the deciding au-
thority must at least briefly set out the essential considerations underlying
its decision and address the central arguments of the parties. However, this
does not mean that it must explicitly address every factual assertion and every
legal objection. It is sufficient to limit oneself to the aspects that are essential
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to the decision. Whether these considerations are accurate and support the
decision in terms of content is ultimately not a question of the right to a fair
hearing, but concerns the substantive content of the decision.

In substantive terms, the final decision may take the form of a complete
granting of legal assistance, a partial granting, a granting subject to (accepted)
conditions, a granting subject to an express reservation of specialty, or even a
complete rejection of the request for legal assistance. A final decision is also
made if a person seeking legal assistance is denied party status in the mutual
assistance proceedings or if the coercive measures court denies someone the
right to apply for sealing.

IV. LEGAL PROTECTION AND ENFORCEMENT

The final decision must be served on the party concerned at their place of
residence or domicile for service in Switzerland (Art. 80m para. 1 IMAC) and
on the FOJ (Art. 5 IRSV). Decisions are not generally served abroad on parties
concerned who are resident abroad and have not designated an address for
service in Switzerland. The right to service expires as soon as the decision
concluding the mutual assistance proceedings becomes enforceable (Art. 80m
para. 2 IMAC).

The entitled parties have the right to appeal against the final decision. Art.
80e to 801 IMAC describe the possibility of appealing against the final deci-
sion (together with the preceding interim decisions, unless these can be ap-
pealed against independently) by lodging an appeal with the Appeals
Chamber of the Federal Criminal Court.

If an appeal is lodged against a final order, this generally prevents its enforce-
ability, especially since the appeal has suspensive effect with regard to the
transmission of information from the secret domain or the surrender of ob-
jects or assets (Art. 21 para. 4 IMAC). The final order becomes formally legally
binding if the parties entitled to appeal expressly waive their right to appeal.
Otherwise, the 30-day appeal period under Art. 80k IMAC must be waited
out. If a decision has been issued by the Federal Criminal Court on the basis
of an appeal, this decision may be challenged within 10 days by means of an
appeal in public law matters to the Federal Supreme Court (Art. 100 para. 2 lit.
b BGG).
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Once the final decision has become legally binding, the evidence or informa-
tion collected may be transmitted to the requesting authority. This is usually
done by means of an informal letter of transmission.

V. COSTS

In principle, requests for legal assistance are executed free of charge in accor-
dance with Art. 31 IMAC, so that no procedural costs are imposed on the re-
questing state (see, however, Art. 80q IMAC and Art. 12 IRSV and the relevant
provisions contained in international treaties) .

However, in appeal proceedings, it is permissible to impose the costs of the
proceedings on the appellants if their appeal is dismissed in whole or in part
(cf. Art. 39 para. 2 lit. b StBOG in conjunction with Art. 63 para. 1 APA).

The same applies in cases of vexatious and abusive conduct. The mere exer-
cise of legal remedies or the refusal to give consent does not constitute an
abuse of rights. The person concerned may therefore not be required to bear
any costs.

Comments:

The legal opinion of the two authors is independent of that of their employer.
Terms referring to persons apply equally to women and men.

BIBLIOGRAPHY

Balogh Krisztina/Reichle Dominik, Kommentierung zu Art. 80c IRSG, in:
Ludwiczak Glassey Maria/Staffler Lukas (Hrsg.), Onlinekommentar zum Bun-
desge-

setz iiber internationale Rechtshilfe in Strafsachen — Version: 25.2.2025:

https://onlinekommentar.ch/de/kommentare/irsg80c, besucht am 11.11.2025,
DOI: 10.17176/20251007-190624-0 .

Dangubic Miro/Stelzer-Wieckowska Marta, Kommentierung zu Art. 80b
IRSG, in: Ludwiczak Glassey Maria/Staffler Lukas (Hrsg.), Onlinekommentar
zum Bundesgesetz iiber internationale Rechtshilfe in Strafsachen — Version:
25.2.2025: https:/lonlinekommentar.ch/de/kommentare/irsg80b, besucht am

11.11.2025, DOI: 10.17176/20250225-194711-0 .

Krisztina Balogh / Dominik Reichle 409

18

19

20

21


https://onlinekommentar.ch/de/kommentare/irsg80c
https://doi.org/10.17176/20251007-190624-0
https://onlinekommentar.ch/de/kommentare/irsg80b
https://doi.org/10.17176/20250225-194711-0

Art. 80d IMAC

Heimgartner Stefan/Niggli Marcel Alexander, Kommentierung zu Art. 80d
IRSG, in: Niggli Marcel Alexander/Heimgartner Stefan (Hrsg.), Basler Kom-
mentar, Internationales Strafrecht, IRSG, GwU, Basel 2015.

Ludwiczak Glassey Maria, Entraide judiciaire internationale en matiere pé-
nale, Précis de droit suisse, 1. Aufl., Basel 2018.

Ludwiczak Glassey Maria, Kommentierung zu Art. 80d IRSG, in: Ludwiczak
Glassey Maria/Laurent Moreillon (Hrsg.), Petit Commentaire, Loi sur I'en-
traide pénale internationale, Basel 2024.

Poglia Clara/Jakubowski Michaél, Kommentierung zu Art. 80h IRSG, in: Lud-
wiczak Glassey Maria/Staffler Lukas (Hrsg.), Onlinekommentar zum Bundes-
gesetz liber internationale Rechtshilfe in Strafsachen — Version: 28.3.2025:

https://onlinekommentar.ch/de/kommentare/irsg80h, besucht am 11.11.2025,
DOI: 10.17176/20230908-114307-0

Remund Cédric/ Thormann Olivier, Rechtshilfe in Strafsachen in: Bazzani
Claudio/Ferrari-Visca Reto, Nadelhofer Simone (Hrsg.), Interne Untersuchun-
gen, Eine umfassende Darstellung der rechtlichen und praktischen Aspekte,
inklusive Amts- und Rechtshilfe und Kooperation mit Behorden, Ziirich 2022.

Zimmermann Robert, La coopération judiciaire internationale en matiere pé-
nale, 6. Aufl., Bern 2024.

MATERIALS

Botschaft betreffend die Anderung des Rechtshilfegesetzes und des Bundes-
gesetzes zum Staatsvertrag mit den USA iiber gegenseitige Rechtshilfe in
Strafsachen sowie den Bundesbeschluss tiber einen Vorbehalt zum Europis-
chen Ubereinkommen iiber die Rechtshilfe in Strafsachen vom 29.3.1995, BBI

1995 11 1 ff, abrufbar wunter https://www.fedlex.admin.ch/eli/fga/
1995/3_1 1 1/de, besucht am 11.11.2025.

Bundesamt fiir Justiz, Internationale Rechtshilfe in Strafsachen, Wegleitung,

10. Aufl. 2025, abrufbar unter https:/www.rhf.admin.ch/rhf/de/home/

strafrecht/wegleitungen.html, besucht am 24.11.2025.

410 Krisztina Balogh /| Dominik Reichle


https://onlinekommentar.ch/de/kommentare/irsg80h
https://doi.org/10.17176/20230908-114307-0
https://www.fedlex.admin.ch/eli/fga/1995/3_1_1_1/de
https://www.fedlex.admin.ch/eli/fga/1995/3_1_1_1/de
https://www.rhf.admin.ch/rhf/de/home/strafrecht/wegleitungen.html
https://www.rhf.admin.ch/rhf/de/home/strafrecht/wegleitungen.html

ATTENTION: This version of the commentary is an automatically generated
machine translation of the original. The original commentary is in French. The

translation was done with www.deepl.com. Only the original version is authoritative.
The translated form of the commentary cannot be cited.

COMMENTARY ON

Art. 80h IMAC

A commentary by Clara Poglia /| Michaél Jakubowski

SUGGESTED CITATION

Clara Poglia/Michaél Jakubowski, Commentary of art. 80h IMAC, in: Maria
Ludwiczak Glassey/Lukas Staffler (eds.), Online Commentary of the Federal
Act on International Mutual Assistance in Criminal Matters

Short citation: OK-Poglia/Jakubowski, art. 80h IMAC N. XXX.

Art. 80h Right of appeal
The following shall be entitled to appeal:
a. the Federal Office;

b. any person who is personally and directly affected by a mutual
assistance measure and has a legitimate interest in that measure being
annulled or modified.
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[. INTRODUCTION

Art. 80h EIMP, contained in the third part of the EIMP (art. 63 et seq. EIMP),
governs the right to appeal against other acts of mutual assistance.

Art. 80h EIMP applies to the examination of admissibility by the Complaints
Court of the Federal Criminal Court. In the event of an appeal to the Federal
Supreme Court, art. 89 FSCA will apply, although this difference has no prac-
tical impact.

Insofar as international mutual assistance in criminal matters is an administra-
tive procedure, the AP applies by analogy (art. 12 para. 1 EIMP), unless other-
wise stipulated. However, as the right to appeal is already governed by art.
80h EIMP, the latter provision takes precedence over art. 48 AP as lex spe-
cialis.

In the case of mutual assistance in criminal matters with the USA, art. 17a
LTEJUS applies as lex specialis to art. 80h EIMP. However, these two provi-
sions are identically worded and therefore have the same scope.

The present contribution will begin with a brief presentation of the historical
background to art. 80h EIMP (ch. II), before examining in greater detail its
conditions of application (ch. III.A and B), followed by the related rules set out
in art. 9a OEIMP, the provision which gives concrete form to these conditions
(ch. III.C). It concludes with a review of case law on standing to appeal in the
event of the transmission of (i) minutes (section II1.D.1), (ii) documents from
Swiss proceedings (section II1.D.2), (iii) documents held by Swiss authorities
other than criminal authorities (section II1.D.3), and finally (iv) evidence ob-
tained by means of secret surveillance measures (section I11.D.4).

II. HISTORY OF ART. 80H EIMP

Art. 80h EIMP was introduced on February 1, 1997 as part of a major revision
of the law.

The legislator had identified weaknesses in the system in place at the time,
considering in particular the excessive length of enforcement procedures,
which was attributable to the multiplicity of means of appeal that prevailed as
a result of Switzerland's federalist structure. He also noted the abusive use of
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legal remedies for dilatory purposes by people often falsely claiming to be
rightful claimants.

The aim of this revision was to simplify and accelerate mutual assistance pro-
cedures, by limiting the right to appeal to those directly and personally affect-
ed by a mutual assistance measure.

The previous alternative condition, whereby the person whose rights of de-
fense could be affected in the foreign criminal proceedings was also entitled
to appeal, has been abolished. The legislator considered that the defendant
should not be more protected than other parties, especially as he could still
act in criminal proceedings in the requesting state.

Proposals to abolish the right of appeal altogether were rejected as insuffi-
ciently respectful of fundamental rights.

The revised text of the EIMP contains numerous redundancies. This is illus-
trated, for example, by art. 21 para. 3 EIMP, which governs the accused's right
to appeal, and art. 80h let. b EIMP, which reiterates exactly the same princi-
ples both for the person concerned and for all persons affected by other acts
of mutual assistance (in particular, the administration and handing over of evi-
dence and the seizure of objects or valuables with a view to confiscation - cf
art. 63 EIMP). The legislator voluntarily adopted this style, considering that
repetition was preferable to incessant cross-referencing in a law as complex as
the EIMP.

This being the case, the right to appeal against other acts of mutual assistance
will be examined exclusively from the angle of art. 80h EIMP, the scope of
which is identical to that of art. 21 para. 3 EIMP.

ITI. STANDING TO APPEAL

A. Federal Office (letter a)

Art. 80h let. a EIMP confers the right to appeal on "the Federal Office", by
which is meant the Federal Office of Justice.

This Office is thus free to appeal against closure decisions by cantonal and
federal enforcement authorities, without any other conditions having to be
met. The purpose of this system is to enable it to exercise its role as supervi-
sory authority in matters of mutual assistance in criminal matters.
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The intervention of this authority may, where appropriate, serve the interests
of third parties where this is necessary for the correct application of the EIMP
and international conventions. In practice, however, the Federal Office of Jus-
tice will tend to promote broad cooperation with foreign countries, and may
act in the interests of the requesting state, which is not in principle a party to
the enforcement proceedings.

B. Legal standing of other persons (letter b)

Strictly speaking, art. 80h let. b EIMP requires the double condition (i) of be-
ing personally and directly affected by a mutual assistance measure, and (ii) of
having an interest worthy of protection in the annulment or modification of
that measure.

The term "mutual assistance measure" covers all measures taken by the Swiss
authorities in execution of a letter rogatory, i.e. primarily the obtaining of evi-
dence (if necessary by means of coercive measures) and its delivery to the re-
questing state.

The person prosecuted abroad may appeal under the same conditions (cf. also
art. 21 para. 3 EIMP). The mere fact that the transmission of information
could have prejudicial consequences for the accused is therefore not suffi-
cient to confer standing to appeal.

Standing to appeal is examined ex officio by the Federal Criminal Court,
which is not bound by any more favorable position that may have been grant-
ed by the executing authority.

The interest on which standing is based may be legal or factual. However, the
appellant must be affected more than anyone else, or than the general public,
by an important interest resulting from his situation in relation to the disputed
object.

An interest worthy of protection exists when the appellant's de facto or de
jure situation can be influenced by the outcome of the case. The admission of
the appeal must provide the appellant with an economic, material or ideal ad-
vantage. In the absence of an own interest worthy of protection, there is no
need to consider appeals lodged in place of a third party.
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The phrase "and" which links the two conditions of art. 80h let. b EIMP could
imply that they are cumulative. However, the interpretation of this provision
in case law is not so clear-cut.

In fact, the Federal Court considers that anyone who is directly and personal-
ly affected by a mutual assistance measure already has standing to bring an ac-
tion, particularly in the case of a coercive measure - in which case the condi-
tion of an interest worthy of protection has no additional independent scope.
Despite this jurisprudence, a worthy interest will still be required in certain
cases, notably with regard to the witness and the delivery of his minutes.

On the other hand, there are certain constellations in which the condition of
an interest worthy of protection will be the only decisive one according tc
case law, the fact of being affected by a mutual assistance measure having in
these cases no significance whatsoever.

These diverse and sometimes discordant solutions - which make the matter
difficult to grasp - have their origin primarily in the concretization of art. 80h
let. b EIMP by art. 9a OEIMP. This provision specifies who is entitled to ap-
peal in the event of information on a bank account (let. a), a search (let. b) or
measures concerning a motor vehicle (let. ¢). As these are the most frequent
constellations, the importance of this provision is considerable in practice.

Secondly, the jurisprudence in application of art. 80h let. b EIMP is the result
of an arbitration intended by the legislator between the imperatives linked, on
the one hand, to the rapid execution of requests for mutual assistance (which
must not be complicated by over-extensive means of appeal) and, on the oth-
er hand, the need for sufficient legal protection of those who find themselves
in a close relationship with the mutual assistance measure.

Sometimes, too strict an interpretation of art. 80h let. b EIMP can lead to the
inadmissible consequence that no person has, even theoretically, standing to
appeal. To remedy this situation and guarantee the existence of an effective
legal remedy, jurisprudence has established exceptions, depending on the cir-
cumstances of the case, which may sometimes deviate from the wording of
art. 80h let. b EIMP.

As this contribution is primarily intended to be practical, we will not dwell on
the general scope of art. 80h let. b EIMP, as this may vary from case to case.
Instead, we will set out below the concrete solutions developed by case law in
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the many constellations that have arisen in recent years. We will begin by ex-
amining the rules set out in art. 9a OEIMP - the most frequent cases in prac-
tice - followed by those which are not covered by this provision and which
emerge from the practice of the courts.

C. Cases covered by art. 9a OEIMP

1. In the case of information on a bank account (art. 9a let. a OEIMP)

According to art. 9a let. a OEIMP, the holder of a bank account is deemed to
be personally and directly affected when information about the account is ad-
ministered.

Art. 9a let. a OEIMP applies above all to information obtained from banks.

On the other hand, when documentation is obtained from other agents, such
as a trustee or a lawyer, the Federal Court excludes the application of art. 9a
let. a OEIMP, preferring that of art. 9a let. b OEIMP, according to which the
person who has immediate possession of the thing seized is entitled to appeal.
In such cases, the account holder concerned no longer enjoys the right to ap-
peal that would have been available if the measure had been taken against a
bank. This position is unconvincing, particularly when the documents seized
involve a genuine transmission of banking documentation within the meaning
of art. 9a let. a OEIMP (see below for further details, n. 60).

The following comments apply both when the appellant contests the handing
over of banking information and when the related accounts are blocked.

a. The account holder

Art. 9a let. a OEIMP grants the right to appeal first and foremost to the ac-
count holder when information on a bank account is administered.

The term "account holder" refers to the person identified as such in the bank
documentation issued. A person who opens an account under a false name or
pseudonym, in particular by presenting false identity documents to the bank,
cannot claim to be the concealed account holder. However, the Federal
Supreme Court has made an exception for those who provide proof that they
are in fact the account holder, and has clarified the reasons for concealing
their true identity.
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Where several people are joint account holders, standing to appeal should be
conferred on each of them individually.

In the event of the account holder's death, the right of recourse must be exer-
cised on behalf of all the heirs forming the community of heirs, if necessary by
a common representative, an executor or an administrator of the estate. The
community of heirs as such has no legal standing. However, there are two ex-
ceptions to this rule, based on civil law jurisprudence. An heir may take re-
course alone (i) in an emergency to temporarily safeguard the interests of the
hereditary community, or (ii) when the heirship is in the grip of an internal
dispute involving all its members.

Where the account is held by a trustee in the name of a trust (e.g. by the for-
mula "X as trustee of the Trust Y"), standing to bring an action is conferred on
the trustee, as the trust as such has no legal standing. The appellant must
therefore ensure that his appeal is lodged in the name of the trustee and not
of the trust, on pain of inadmissibility. A draft bill to introduce the institution
of the trust into the Code of Obligations is currently being examined by the
legislator, but should not, a priori, impact current case law insofar as, under
the new legislation, the trust will continue to be represented in court by the
trustee (art. 529¢ para. 2 AP-CO).

b. The bank

The question arises as to whether the bank should not also be entitled to ap-
peal on the basis of the general principles developed by case law, insofar as it
submits, in concrete terms, to a measure of constraint.

This was the case before art. 80h let. b EIMP and 9a let. a OEIMP came into
force on February 1, 1997. In the meantime, the Swiss Federal Court has ana-
lyzed these two provisions and found that the legislator deliberately intended
to exclude the bank from the circle of appellants in favor of the account hold-
er. Consequently, the bank cannot intervene in the mutual assistance proce-
dure when it merely provides information on its customers, even if its em-
ployees are heard to provide additional explanations.

On the other hand, if the measure affects the bank in the conduct of its own
internal affairs, in particular when it is itself the holder of the account con-
cerned (e.g. a transit account), it will be granted standing to appeal on this ba-
sis. Particularly decisive is the fact that the bank is seeking to protect its own
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business secrets and not the mere banking secrecy of its customer. In this
context, jurisprudence holds that the bank is not entitled to make a claim
when the documents to be transmitted are those relating to the opening of
the customer's account, account statements, debit and credit advices, corre-
spondence between the bank and its customer, or the customer's telephone
or visit notes, insofar as they mainly concern the latter's business. On the oth-
er hand, when the documents to be transmitted enable verification of compli-
ance with the bank's legal obligations, such as clarification of the origin of
funds or the customer profile in connection with KYC, the bank must be
granted standing to appeal.

c. Beneficial owner

According to established case law, the beneficial owner of the account in
question does not have standing within the meaning of art. 80h let. b EIMP.

Nevertheless, the Federal Court has ruled that when the company holding the
account is dissolved, sufficient legal protection requires that, exceptionally,
the beneficial owner be granted standing to bring an action, provided that he
can prove the dissolution and that he is the beneficiary of the liquidation pro-
ceeds. This exception also applies to the dissolution of a foundation or trust.

Insofar as dissolution entails the end of the legal entity's legal personality and
capacity to sue and be sued, its beneficial owner must act in a personal capac-
ity and not on behalf of the legal entity, failing which his or her action will be
declared (manifestly) inadmissible.

In order to ensure that the dissolution of a company does indeed result in the
definitive termination of its legal personality, the court may need to examine
the foreign law applicable to the company under art. 154 of the LDIP.

The condition that the company has been liquidated in favor of the beneficia-
ry is essential in determining the admissibility of the appeal. The proceeds of
liquidation are understood as the balance of the company's dissolution, after
all its assets and liabilities have been set off against each other.

This condition means that, in certain situations - notably when the entitled
party is not the beneficiary of the liquidation proceeds, or is unable to prove it
- no one will be able to defend the rights of the dissolved company. In the
Federal Court's view, this consequence is not sufficient to overturn its case
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law, which it considers to have the merit of establishing continuity between
the liquidated company and its beneficiary.

The fact that the proceeds of the liquidation were not transferred to the ben-
eficial owner himself, but to another company that he also owns, does not
prevent him from acting personally under this exception, provided that he can
show that he is the beneficial owner of this second company. The decisive
factor is not precisely who received the liquidation proceeds, but rather whc
ultimately benefited from them.

Demonstrating that the beneficial owner is indeed the beneficiary of the liqui-
dation proceeds can prove complicated in practice. Ideally, it should be done
by means of official documents, in particular the deed of dissolution mention-
ing the identity of the beneficiary of the liquidation. However, jurisprudence
accepts that this can be demonstrated by means of other documents.

Such other documents may include payment orders or transfer notices issued
at the time of the company's liquidation, demonstrating that the company's
accounts have been settled in favor of the beneficial owner. Nevertheless, it is
essential to demonstrate that the assets deposited in the balanced accounts
are the sole assets of the dissolved company, on pain of inadmissibility. The
Federal Court sees no excessive formalism in requiring such (negative) proof
from the appellant. In any event, the transfer and closure of the account must
take place as part of the dissolution of the company, failing which the assets
transferred cannot be considered as liquidation proceeds within the meaning
of the case law.

The following documents have been deemed insufficient by case law to pro-
vide such proof:

« Form A: while this document is sufficient to demonstrate who is the bene-
ficial owner of the account, it is silent on the identity of the beneficiary of
the liquidation proceeds of the dissolved company, two notions which
must imperatively be distinguished from each other.

« An attestation from the directors, the joint beneficial owners, the repre-
sentative of the liquidated company or even the appellant himself, estab-
lishing the identity of the beneficiary of the liquidation: the courts consider
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that the probative value of such documents is insufficient, as they only
constitute allegations.

Documents intended to demonstrate that the company had no assets: the
Federal Court seems to require the production of a document attesting to
the identity of the beneficiary of the liquidation, even if the company holds
no assets. In our view, this approach is excessively formalistic, insofar as
the non-existence of assets (insofar as it can be demonstrated) means that
there is, in fact, no beneficiary of the liquidation. In its earlier case law,
however, the Federal Criminal Court seemed to accept a hypothetical rea-
soning aimed at determining to whom the proceeds of the liquidation
would probably have been paid if there had been any.

An extract from a foreign commercial register stating that the company had
been struck off due to unpaid fees.

Various documents demonstrating that the transactions carried out during
the company's existence were always in favor of and/or on behalf of its
beneficial owner: while these documents may attest to who ultimately
benefited from the transactions carried out during the company's lifetime,
they do not demonstrate that the proceeds of the liquidation benefited this
same person.

Lastly, the beneficial owner cannot rely on this exception when it constitutes
an abuse of rights. This would be the case of a liquidation whose purpose is to
hinder the mutual assistance procedure. Case law has already recognized an
abuse in a situation where five companies prosecuted abroad were all sudden-
ly dissolved less than a year after the criminal proceedings were instituted, for
no apparent economic reason, or in the case of a foundation dissolved in the
course of proceedings, whose assets were immediately used to create a sec-
ond, identical foundation.

In addition to the exception for the liquidation of the company, it may be
asked whether another exception should be established in favour of the bene-
ficial owner when the company has not been dissolved but is objectively un-
able to act for reasons beyond its control. Case law does not seem to rule this
out (in this case, the Federal Criminal Court had examined the existence of a
state measure objectively paralyzing the organs of a trustee, which it never-
theless considered insufficiently proven).
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In any event, the mere fact that the company is inactive does not open the
way to recourse for its beneficial owner.

d. Third parties

Third parties are in principle excluded from the circle of appellants. The mere
fact that the published documentation contains the name of a third party, the
number of an account held by the latter, or even extracts from the said ac-
count or other information concerning him or her, is not sufficient to confer
the right to lodge an appeal, as he or she is not directly affected by the assis-
tance measure. This rule also applies to a person who only has power of attor-
ney over the account concerned. However, it is often the case that the person
entitled to appeal, in defending his own interests, finds himself simultaneously
protecting those of third parties excluded from the procedure.

2. Searches and sequestration (art. 9a let. b OEIMP)

Under art. 9a let. b OEIMP, the owner or tenant is deemed to be personally
and directly affected in the event of a search.

In this sense, the person - natural or legal - who must personally submit to the
search, or to a sequestration of objects or values on this occasion, has the
right to appeal. This provision is thus linked to immediate possession (de facto
power of disposition). In other words, only those whose possession is directly
disturbed during the search or seizure are entitled to appeal.

The right of recourse is not limited solely to the owner or tenant of the
premises housing the objects seized, but may extend to the sub-tenant,
usufructuary or beneficiary of any other similar right of habitation.

These developments apply not only to seized paper documents, but also to
electronic data. Thus, only the person who has immediate possession of the
premises is entitled to appeal against the sequestration of a hard disk, a server,
an e-mail account, a laptop or a USB key.

The appellant will also be entitled to challenge the transmission of documents
drawn up during the search, such as the search report or photos taken during
the search.

As indicated above (cf. n. 31), in the event of seizure of bank documents from
an agent other than a bank (trustee, lawyer, asset manager), in principle only
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the latter has standing to appeal, to the exclusion of the account holder. This
difference in treatment compared to a deposit order addressed to a bank is al-
legedly linked to the fact that the bank does not necessarily intervene in the
management of its customer's account, unlike other agents. This presumption
does not seem convincing to us, as it is not uncommon for a bank to also have
a management mandate. It is therefore difficult to see why the account holder
should be entitled to appeal when the documentation is seized from his bank
with a management mandate, but not when it is seized from his asset manager
- the two situations being very similar. In our opinion, the account holder's
right to appeal should be recognized when the documentation seized involves
a genuine transmission of bank documents within the meaning of art. 9a let. a
OEIMP, as in the case law on hearings concerning bank accounts (see below,
n. 72). In the past, a decision of the Federal Criminal Court adopted this posi-
tion, considering that art. 9a let. a OEIMP is a lex specialis in relation to art. 9a
let. b OEIMP.

On the basis of the principle of immediate possession, case law has denied
standing to the following persons:

« The person concerned by documents seized from third parties, even if
they contain information about him or her or could reveal his or her iden-
tity.

« The author of documents seized from a third party.

« The owner of the sequestered object as defined in civil law. For example,
the companion of the owner of a searched apartment containing electron-
ic data belonging to her is not entitled to make a claim, even if he has been
staying there a few days a month for the past fifteen years. Similarly, a per-
son who temporarily leaves a suitcase in his friend's apartment, which is
subsequently searched, will be denied the right to appeal. The existence of
a possible mandate between the third party who has had to submit to the
measure and the principal does not change this principle, even if this con-
tractual relationship allows the latter to have access at all times to the ob-
jects targeted by the measure. Similarly, only the carrier or warehouseman
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is entitled to take action against the receiver of goods held with them, to
the exclusion of the depositor.

* A "letter-box" company, i.e. a company whose registered office is with ¢
third party to whom it is bound by a contract of agency rather than a lease
insofar as it does not have effective control of the premises.

« To the sole shareholder or director of the company whose premises have
been searched, since only the latter is entitled to take legal action.

+ An employee whose e-mail account has been seized by his or her employ-
er, who alone is entitled to take legal action. The same applies if the em-
ployer records and stores the employee's telephone calls, provided that the
employee has been informed and has consented to this as part of the em-
ployment relationship.

+ A remote user of electronic data stored on a server located on premises
belonging to a third-party company, even if he or she has exclusive access.
According to case law, electronic data is not autonomous in its own right,
and exists only because it is stored on a physical medium. This means that
only those who have effective control over the medium in question are en-
titled to use it.

« A company that provides its customers with fixed offices as co-working
space. In this case, only the customer - considered as a sub-tenant of the
office allocated to him on a fixed basis - is entitled to appeal.

If the sequestration of objects takes place without a search (e.g. during a
search or an arrest), the holder who has immediate possession of the object is
entitled to appeal on the basis of art. 9a let. b OEIMP.

In the case of a request to publish, case law considers this measure to be
equivalent to a search, so that standing to appeal is conferred on the person
who hands over the documentation to the enforcement authority.

3. Measures concerning a motor vehicle (art. 9a let. c OEIMP)

According to art. 9a let. ¢ OEIMP, in the case of measures concerning a motor
vehicle, in particular a car or an aircraft, the holder is entitled to appeal.

The status of holder is not the same as that of possessor or owner. It is deter-
mined by the circumstances of the case. In particular, a keeper is someone
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who effectively and durably possesses the power to dispose of the vehicle,
and who uses it or has it used at his own expense or in his own interest. Thus,
the driver of the vehicle at the time of the search, even if he is not the owner,
is entitled to make a claim. The status of owner is thus not a legal status as
such, but a factual circumstance.

This definition corresponds to art. 78 al. 1 OAC.
D. Other cases

1. Hearings

In the case of the transmission of a hearing report, standing to appeal will de-
pend on the status of the person heard in the foreign proceedings. This will
apply not only to the transmission of the minutes as such, but also to any au-
diovisual recordings of the hearing, the police report summarizing the hear-
ing, or the documents handed over by the person heard in his or her capacity
as holder of these documents.

a. The accused

If the person interviewed is the accused, he or she is entitled to appeal against
the transmission of his or her report without restriction.

b. The witness

When a person is questioned as a witness, he or she may only object to the
use of his or her testimony for the benefit of a foreign criminal authority if he
or she has revealed information concerning himself or herself (in particular
education, family situation, financial situation, professional activities, relations
with the persons involved, acts performed on behalf of the accused) or if he
or she can invoke a right to refuse to testify under Swiss law.

c. The person called to give information

When a person is heard as a person called to provide information insofar as
he or she could, without being himself or herself warned at this stage, poten-
tially be warned at a later date, this person is entitled to appeal against the
transmission of his or her minutes without restriction, as is the case for the ac-
cused. On the other hand, if she is heard as a person called to give informa-
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tion for other reasons, it will be necessary to examine whether her status is
more akin to that of a potential defendant or witness in order to judge her
standing to appeal.

d. Third parties

A third party, i.e. a person who is not himself heard, is not entitled to appeal,
even if he is personally affected by the statements recorded in the minutes,
even if he is the person being prosecuted in the requesting state.

An exception to this principle exists when the statements transcribed in the
official report can be assimilated to a transmission of banking documents for
which the holder would ordinarily have been entitled to appeal under Art. 9a
let. a OEIMP. In such cases, the cardholder may lodge an appeal against the
delivery of the aforementioned minutes, even though he or she is not the au-
thor of the statements transcribed therein. On the other hand, if the minutes
contain no information on the accounts in question, or only information al-
ready contained in the request for mutual assistance, the third party in ques-
tion, as the account holder, has no right of appeal.

e. Legal entities

Difficulties may arise when a legal entity's standing to appeal against the deliv-
ery of the minutes of the hearing of one of its organs or employees has to be
judged. In principle, only the person who has been heard is entitled to lodge
an appeal against the delivery of the minutes, which is why the company con-
cerned is not entitled to intervene, even if its director or employee makes
statements about its business affairs or organization. However, when a legal
entity is itself accused abroad and its body is questioned as such about the
facts concerning it, it is appropriate, in our view, to assume that it has formally
been questioned itself, so that it must be recognized as having the same right
to appeal as a natural person. A decision of the Federal Criminal Court, albeit
an isolated one, has already gone in this direction.

2. Submission of documents from Swiss proceedings

Sometimes, the information requested by the requesting State has already
been obtained by the requested State in the course of its own national crimi-
nal proceedings. In such cases, the requested state need only include these
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documents in the mutual assistance procedure in order to execute the letter
rogatory.

In this eventuality, case law in principle holds that the person concerned is
only indirectly affected by the mutual assistance measure and therefore has
no standing to appeal.

However, this approach leads to the unacceptable solution that no one is enti-
tled to challenge the mutual assistance. For this reason, this principle has
been tempered by case law.

One of the exceptions enshrined in case law is where the executing authority
intends to transmit bank documentation or records containing information on
bank accounts. In both of these cases, the account holder concerned, even if
not heard, will be entitled to appeal insofar as the transmission of such evi-
dence entails the transmission of banking information within the meaning of
art. 9a let. a OEIMP. This primarily concerns documents obtained from a
bank, but also MROS communications or analysis reports on banking docu-
mentation drawn up by the prosecuting authority.

A further exception is made when the appellant has been heard in separate
Swiss proceedings, but the facts about which he is being questioned are close-
ly related to the request for mutual assistance. This "close link" allows the per-
son concerned to be admitted as a party to the proceedings, even if the coer-
cive measure was ordered solely as part of the domestic criminal proceedings.
In particular, jurisprudence accepted the existence of a close link between
domestic proceedings and mutual assistance proceedings when the former
was triggered by the exploitation of information obtained from the letter roga-
tory. With this in mind, the courts used to attach decisive importance to the
temporal criterion, denying the interested party standing to appeal when the
gathering of evidence in the domestic proceedings had taken place prior to
the request for mutual assistance. However, this criterion has recently been
abandoned. The concept of a close link is now based solely on the similarity
of the acts prosecuted in Switzerland and in the requesting state.

This being the case, in order for the right to appeal to be recognized in the
case of the transmission of minutes, the witness, the defendant or the person
called upon to provide information must also have given an account of their
own situation (personal, family, financial and professional). In such a situation,
although the minutes are already in the hands of the executing authority and
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do not involve any coercive measures for the execution of the request for mu-
tual assistance, the appellant may object to their transmission in the same way
as the person questioned in the course of the mutual assistance procedure, in
accordance with the developments set out above (cf. above N. 67 ff).

Although the concept of "close link" has been developed mainly in the context
of the transmission of records of hearings, it also applies to the transmission
of other evidence initially administered in domestic criminal proceedings.

Thus, the owner or lessee within the meaning of art. 9a let. b OEIMP will be
entitled to appeal against the handing over of documentation seized during a
search of his premises, even if this took place in domestic criminal proceed-
ings. The latter will also be entitled to challenge the handing over of docu-
ments drawn up by the prosecuting authority in connection with the search,
such as reports of seized items or photographs taken during the search.

The same applies to anyone whose telephone conversations have been moni-
tored as part of internal criminal proceedings. He will thus have the right to
appeal against the handing over of the report transcribing his conversations,
which is placed in the mutual assistance file.

3. Documents held by other authorities

In some cases, the accused has already been convicted of other offences by
the Swiss authorities. In such cases, he is not entitled to appeal against the
surrender of the judgment concerning him to the requesting state, as he is
only indirectly affected by this measure (insofar as the document has not been
seized from him, in which case art. 9a let. b OEIMP would apply).

The personal details contained in the judgment to be forwarded, the tactical
interest in the foreign state not being aware of the judgment, or the fact that
the conviction dates back several years, so that it no longer appears in the
criminal record of the person concerned, are not sufficient to grant the latter
standing to appeal.

The same applies to documents issued by authorities such as the tax authori-
ties, the commercial register, the debt enforcement and bankruptcy office or
the land register.

In the case of documents issued by FINMA, the former case law of the Swiss
Federal Supreme Court (issued at the time of the Swiss Federal Banking Com-
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mission) accepted that the bank concerned had standing to appeal insofar as
its internal affairs were directly affected.

In our view, this should also be the case today. The opposite position would
lead to the unacceptable situation that no one, even theoretically, would have
the possibility of opposing mutual assistance, whereas jurisprudence strives
precisely to systematically guarantee an effective legal remedy. This is all the
more important in this constellation as FINMA files contain particularly confi-
dential information on the internal workings of the financial intermediary
concerned, obtained as a rule under threat of sanctions in the event of non-
cooperation. In any event, in our opinion, the financial intermediary should
be granted standing to appeal when the proceedings conducted by FINMA re-
late to the same complex of facts as those which are the subject of the mutual
assistance proceedings, following the example of the case law handed down
in connection with the transmission of evidence administered upstream in in-
ternal criminal proceedings (see above N 77).

4. Persons who have been subject to secret surveillance measures

87

Sometimes, the execution of a letter rogatory requires the implementation of 88

secret surveillance measures.

In the case of interception of telecommunications, only persons whose corre-
spondence has been subject to surveillance without their knowledge, and
whose transcript of the contents has been transmitted to the requesting state,
are entitled to appeal. This means that the owner of the telephone connection
(e.g. a legal entity) as well as the actual user of the connection (e.g. an employ-
ee) are entitled to lodge a complaint. The same applies to the monitoring of e-
mail correspondence. In any case, the appellant will only be entitled to appeal
against the transcript of his own communications, not those of third parties.

On the other hand, a person who uses a telephone connection registered un-
der a false name (unless he can explain why) or who misuses a third party's
connection in order to conceal his identity will not be entitled to appeal.

In the case of undercover agents, the right to appeal is conferred on the per-
son who has been directly exposed to the said agents, even if the surveillance
report mentions this only marginally.
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IV. CONCLUSIONS

While the right to appeal is formally governed by art. 80h EIMP, its scope has
been largely shaped by art. 9a OEIMP and case law. The latter, in particular,
has developed tailor-made solutions year after year to ensure that individuals
have an effective means of appeal.

The two conditions laid down in the aforementioned provision, i.e. (i) being
personally and directly affected by a mutual assistance measure, and (ii) hav-
ing an interest worthy of protection in having the measure annulled or modi-
fied, sometimes lose their meaning, with the result that this is an area of law
that is difficult to grasp.

The developments set out in this contribution are intended to clarify this area.
There can be no doubt, however, that the ever-increasing and evolving body
of case law will provide further clarification in this area.

Clara Poglia and Michaél Jakubowski are respectively partner and senior as-
sociate at Schellenberg Wittmer SA. The terms used to designate individuals
in this contribution apply to both men and women.
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[. BACKGROUND OF ART. 80K OF THE IMAC ACT

Art. 804 of the IMAC Act was introduced during the 1995 revision of the Act
and entered into force in 1997. It arose from lengthy discussions aimed at de-
termining how appeal procedures should be structured in the context of mu-
tual legal assistance. During the legislative process, two main approaches were
at odds: on the one hand, the so-called Zurich method, under which an ap-
peal would have been possible only at the time of the decision to proceed,
and, on the other hand, the so-called Geneva method, under which an appeal
was available only at the time of the final decision, except in exceptional situ-
ations allowing for a limited appeal against interim decisions. The Geneva
method gained greater support, so that today an appeal is in principle only
available against the decision to close the case, with the law permitting a lim-
ited appeal under strict conditions and, for certain decisions, only against in-
terim decisions (Art. 80¢ IMAC).

II. THE STARTING POINT OF THE TIME LIMIT UNDER ART.
80K IMAC

According to Art. 804 IMAC, the appeal period begins to run upon written
notification of the decision. In the banking sector, which is particularly sensi-
tive due to “dual notification” to both the bank and the entitled party resulting
from the bank’s obligations under the contract binding it to the entitled party
and Art. 80z of the IMAC Act, case law has developed three principles for de-
termining the moment at which notification to the entitled party occurs,
thereby triggering the appeal period.

First, the written notification required by Art. 804 of the IMAC Act must be
interpreted in light of Art. 80m of the IMAC Act, which concerns the notifica-
tion of decisions. According to this provision, the executing authority must
notify its decisions to the person domiciled in Switzerland (Art. 80z para. 1
let. a IMAC), or to the person who has elected a domicile for service in
Switzerland (Art. 807 para. 1 let. b IMAC cum Art. 9 OEIMP). Thus, written
notification to the entitled party is necessary for the commencement of the
time limit under Art. 80k IMAC only when the executing authority is subject
to a notification obligation pursuant to Art. 80m IMAC. In such a case, the
time limit under Art. 804 IMAC begins to run on the day following notification
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of the decision (Art. 8072 IMAC), in accordance with the ordinary rules appli-
cable to administrative proceedings (Art. 20(1) cum Art. 50(1) PA). Where the
person is domiciled abroad, the executing authority is not required to notify
the person of the decision (Art. 9 OEIMP). It is then incumbent upon the bank
that receives the decisions from the executing authority (in particular those
relating to the initiation of the mutual assistance procedure or any orders for
deposit or seizure) to inform the entitled party in a timely manner, prior to the
conclusion of the mutual assistance procedure, so that the entitled party may,
if necessary, elect a domicile in Switzerland.

Second, if the entitled person has not elected domicile in Switzerland, the de-
cision to close the proceedings is served on the bank holding the requested
banking documentation or the seized assets. Service on the bank does not
constitute service on the entitled person, so the appeal period under Art. 804
IMAC has not yet begun to run. The time limit begins to run once the bank
communicates the decision to the entitled party. However, notification to the
bank triggers a 30-day period, at the end of which the decision becomes en-
forceable. When the decision is notified to the bank, the entitled party may
therefore, in principle, still appeal within 30 days from the date on which they
actually became aware of the decision to close the case. Conversely, if the en-
titled party comes forward after the decision has been enforced, they no
longer have the right to appeal (Art. 80/V para. 2 IMAC). In short, the absence
of an election of domicile in Switzerland, even if voluntary, does not allow the
entitled party to be subject to a 30-day appeal period starting from the notifi-
cation of the decision to the bank, but does expose them to the risk of late in-
tervention. According to case law, this approach is necessary not only due to
the principle of expediency (Art. 172 IMAC), but also due to the principles of
good faith and legal certainty. It is, however, fraught with some uncertainties.
In particular, the question arises as to what steps the entitled party must take
to preserve their right of appeal and suspend the enforceability of the deci-
sion notified to the bank. Since the legislature did not intend to create a “ficti-
tious notification” when a decision is communicated to the bank, it must be
held that a simple communication from the entitled party to the enforcement
authority—for example, through a request for access to the mutual assistance
proceedings file—is sufficient to suspend the enforceability of the decision,
without it being necessary to file an appeal within 30 days of the decision’s
notification to the bank.
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Third, the time of the entitled party’s actual knowledge does not apply when
the entitled party has entered into a “bank deposit” agreement with the bank.
In this case, the decision is deemed to have been served on the entitled party
when it is filed by the bank in the “bank deposit” file. The appeal period
therefore does not begin to run at the time the decision was actually commu-
nicated to the account holder, but rather on the day following the decision’s
filing in the file. The time at which the bank communicates with its client or
the time at which the client actually becomes aware of the decision is not de-
cisive.

When an account has been closed, the bank-holding agreement concluded
prior to the account’s closure is no longer enforceable against the entitled
party. Notification to the bank therefore does not constitute notification to
the entitled party. The appeal period begins to run only upon the entitled par-
ty’s actual knowledge of the decision, in accordance with the principles set
forth supra N. 4.

1. THE 30-DAY PERIOD

The 30-day period applies to the decision to close the case (Art. 804, para. 1,
IMAC). A decision to close the case is one that terminates the mutual legal as-
sistance proceedings and by which the executing authority rules on the grant-
ing and scope of assistance (Art. 80d, IMAC).

The seizure of assets (or the continuation of the measure), a decision of an in-
cidental nature, may, in certain specific circumstances, be subject to a 30-day
appeal period. This is the case when the transmission of banking documenta-
tion to the requesting State took place through a simplified procedure (Art.
80c¢ IMAC) and was not the subject of a final decision. The same applies when
the appeal is directed against a decision to refuse the lifting of the seizure,
whereas the seizure has already been in place for a “relatively long” period of
time.

The 30-day time limit for appealing the closure decision under Art. 804 IMAC
applies only at the first instance, before the Complaints Chamber of the Fed-
eral Criminal Court (Art. 25(1) IMAC). In the second instance, before the Fed-
eral Supreme Court, the time limit for appealing a decision to close the pro-
ceedings is 10 days (Art. 100(2)(b) LTF).
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There are no court recesses in mutual legal assistance proceedings (Art. 12(2)
IMAC and Art. 46(2)(d) LTF).

IV. THE 10-DAY TIME LIMIT

The 10-day time limit applies to interim decisions (Art. 804, para. 2 of the
IMAC), which may be appealed (as court recesses do not apply to mutual legal
assistance proceedings; supra N. 10). This is the case for the seizure of objects
or assets (Art. 80e para. 2 let. a IMAC) or the presence of persons participat-
ing in the proceedings abroad (Art. 80e para. 2 let. b IMAC). The same applies
to decisions not expressly mentioned in Art. 80e(2) IMAC but which may ex-
ceptionally be the subject of an independent appeal because they involve the
transmission of information to the foreign authority prior to the issuance of
the final decision.

The 10-day deadline applies only if the interim decision is challenged inde-
pendently. If the appellant challenges the interim decision together with the
final decision, the 30-day deadline from the written notification of the final
decision applies (Art. 804, para. 1, IMAC). In the second instance, before the
Federal Supreme Court, the time limit for appealing the interim decision is
also 10 days (Art. 100(2)(b) LTF).
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